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Decision No. Z-4.0000

BEFORE TEE RAILROAD CCMMISSION OF TEE STATE OF CALIFORNIA.

RICE TRANSPORTATION COMPANY, &
Corporation, DONOVAN TRANSPORT=-
ATION COMPANY, a Corporation,
and COAST TRUCK LINE, a Cor-
portation,
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Complai nants,
VS Case No. 2994.
INDEPENDENT TRUCK OWNERS SERVICE
COMPANY and JOHN BZITS TRANS- -
PORTATION COMPANY,

Defendantse.

He J. Bischoff for Complainants,

Fo M. Leake for Railway Express Agency, Inc.,
(as 1its interests may &ppear

John M. Devorin for Independent Truck
Owners Service Company, Defendant,

Louls N. Whealton for John H. Betts Trans-
portation Company, Defendant.
BY TEE COMMISSION:
OPINIOXN

Rice Transportation Company, a corporation,lonovan
Tremsporvetion Company, a corporation, and Coast Truck Line, a
corporation, complainants in the sbove entitled procecding, allege
in substance and effect that the above named defendents, Independent
Truck Owners Service Company exd John H. Betts Transportation Com-
pany, are operating auto trucks in the transportation of property

as & common carrier for compensation over the public highways between
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¢itfea of San Diego, Sante Ane, Fullerton, Anshelm azd Orangs

on the other hand, and between Los dngeles and Los dngeles Har—
vor, and between Long Beach and San Diego and between Long
Beach and Los dngeles, witbout having obtained frem the Rsil-
road Commiscion a certificate of public éonVQnIenco and ne~
cessity authorizing such operations.

The adove named defendent, Mrss. G. M. Grable, doing
business under the fictitious neme of Independent Truck Owners
Service Company, by her separate amended written answer herein,
denied all of the material allegations contained in such com-
plaint and zlleges further as a separate defense that ever
since July, 1930, she has been, and now 1s, engaged under the
Tfictitious name of Independent Truck Owners Service Company,
in the dbuslness of rendering to independent truck owners, who
are and who desire to become members of such service company,
such service or services as she may be celled upon to render
by the saild truck owners in the solicitation and procurement

of, as thelr broker or agent, the transportation of freight

as is generally hauled by automobile trucks, for such com-

rencation as may be mutually agreed upon betweern them. and that
the transportation of seid freight 1s based upon such compensa-
tion for each particﬁlar load of freight so carried as may be
mutually agreed upon between sa2id shipper and the individual
truck owners, dependent upon the nature of the commodities,
accessibi;ity, distance and such other features and facts as
mey be considered fair in each particular transaction, and

taat all such freight is transported by the said Independent
Truck Qwners Service Company as independent contractors with

the shippers and 20t otherwise.




The above named defendant, John E. Betts, doing business

under the fictitious neame of John E. Betts TransportatiSﬂ‘Company,

by his written answer herein, denies all of the materisl allega-
ticns contained in szid complaint andé alleges thet he is operating
&8s & privete carrier under contract.

In pursuence of the request of e#ch o the seid dertendants
Rerelr, separste public hearings on said complaint were conducted
by IExaminer Sstiervhite at lLos Angeles, the matters were submitted
end are now rezéy for decision.

The separate public hearings were ellowed on the ground
thet there is no dbusiness association or contreciusal connection
or relaticnship whatever between the above nemed defendants and
that any materiel or competent evidence introduced in this pro-
ceeding sgeinst either of the scid defendants would not bde ad-
nmiscible as evidence against the other. ”

M Several witnesses were called ané documentﬁry evidence
was introduced during the hearing in the complaint ageinst the
defendant, Iirs. G. M. Gradble.

We are of the opinion thet the motion of the defendant,
¥rs. G. Ko Gradle, for a dismissel of the cenmplaint withous
prejudice agalnst her should be granted and the compleaint disw-
zissed.

There 1s 11ttle or no evidence in this proceeding to
show that.the defendant, Mrs. Crable, &t any time or in any man-
Zer operated, controlled or meneged, elther as an arner or as &
broker or agent, any automobile truck or trucks in the solici-
tation or procuring of business from verious shippers of freight
between points in Calirérnia.

The eviderce shows tha*t the business of defendant as
& broker was eatirely zanaged by her husbhand, . CGrable, and

that the Indepeadent Truck Owners Service Company had beep formed




and operated for the primary purpese of bdringing the individual or
small truck owner or operator in contact with various shippers of
freight between points in the State of California.

The record shows that the .defendant Grable about a month
before the submission of this préﬁeeding discontinned 2nd ceased
the business a&s a broker or agent in'solicit#pg - and procuring
the transportation of Treight from various shippers for Iindiwidual
truck-owners between various points and places in California.
Ascurances by this defendent were also given to the Commission at
the time of submission of this matter that the discontinunance and

abazdonment of seid brokerage business was permanent and final, -

In granting the motion of this defendant for dismissel

of the compleint herein it is not to be understood *hat this
Commission would ever countenance or look with favor upon the
conduct of any brokerage busineszs simil@r in kind or charactex
to that of the defendant herein where it cleariy appeered that
seid broker or egent in any manner conirolled the operation or
manageznent of trucks ownmed by other persons in a common carrier
transportation sexvice.

Complainants called John E. Betts, above nmed derendant,
and several other witnesses in support of their complaint against
this defendant. The undisputed testimony shows fhat the defendent
Betts for about three years last past has engeaged in the truck
transportation of rreight, of all kinds and character, excepting
household furniture, principally between Los Angeles and San Diego
and intemediete points; Long Angeles Harbor and Long Beach, on
vhe one hand, and San Diego snd intezmediagg points on the other
band, and between Los Angeles on the one hand and Long Beach and

Los ingeles Harbor on the other hand.
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This defendant has bdBuilt up & very subsvantial and lucra-
tive truck transportation bdbusiness =nd for the past year has oper-
ated from seven to ten trucks znd several trallers in order to
meet the daily demands of his many patrons in the communities
above named. _

Several trips daily over the ectablished highways are made
each week between Los Angeles and Los Angeles Earbor end ang Beach;
and one to three trips weekly are macde between San Diego a2nd Los
ingeles and Los Angeles EHerbor. The defendant has always employed
a traffic mansger who hes full cherge of end solicits all buginess.

:he defencdant testified in part as follows:

Q. ™Mnat methods do you employ in getting business?

Ao ﬁb get out and hunt for 1t, if it doesn't come to us.

Qe Any organizetion to assist you in your Business?

L. I have a traffic manager and secretary in the office.

Qs What are the duties of the traffic mansger, what does he do?
Ae. His duties are to get the work if it is there.

Q¢ How does he do that?

A. Dy telephone and personal contact with people and people
cell him over the phone and give him orders.

Qe His instructions sre frox you? A. His instructions sre from
e t0 get the buciness.

Q- In the solicitation of business that your traffic managexr
engages in does he solicit anybody end everybody?

A. I would think ke would.

Qe Eow many trips did you make to Los Angeles in the last six
months? 4. I would say quite a number, quite a lot
because they arec almost continual.

Q. You cerry property both ways between Los Angeles and Long
Beach? 4. Yes, we carry both ways.

Q. TFor the past six months how many trips have you averaged be~
tween Los Angeles and Long Beach solicited and obteined
by your traffic manager?

A. Well, I think two or threce a day would be my guess.”

S.




Although the defendent solicits business from and trans-

ports freight for zll and any class of patrons the following

nemed business concerns are those who use the transportation

services of delendant more or less regulerly in the shipment

of large volumes of freight:

western States Grocery
Kaluber-Wangenheim
Californie Packing Co.
Sen Diego Sode Works
Southwest Grocery
Maclar: Stores

Wilson F. Cleark

Ideal Grocery

iaier Brewing Compexny

Pioneer Paper Company
Wniting Mead Compeny
Anerican Cen Comveny

K. Hovden

L.&e Ice & Cold Storsge
Van Cemp Sea Food Co.
Dixie Lumber Company
Western Metal & Supply Co.
Fletcher-Well Company.

Complalnent's Exhidit 3 iIs a tabulation of the volume of

freight heuled by defendant Betts for several months during 19313

and the business dene in the month of Jarusry affords, es set out

below, an illustrution of the volume of freight hauled from month

to zmonih between tke communities noned.

For January, 1931-1932

Jan. 2,

Se
Be

7e

10.
13.
14.
18.
16.
17

19.
20.

Earbor to San Diego
" " Los Angeles
” ” " ”
" " Sen Diego
Ulscellancous
Earbor te Los 4Angeles
Los Angeles to Santa Zna
t 4 " ” " ”

Loz Angeles to San Diego
Zarboxr to San Diego
Los Angeles to San Diego
Harbor t¢ Santa 4na
Los singeles to Sante Ana
Hardbor to San Diego
Los Ang=les to San Diego
Miscellaneous
Harbor to Los ingeles
Miscellansous
Los Angesles to Santa 4na
Miscellaneous
Los Angeles to Sax Diego
Earbor to Los 4ngeles

L, 4 " ” ,

Los 4ngeles to Sen Diego
Miscellaneous

Ee

,Nb. of Lbs.

171635
43919
31305
22065
16460
26165
2310C
25900
42618

SESC

6710
40000
13600
44870

2283
21100
16632
19000
99240

45925
66356
3800
23198
1120

Total -
Ante Received

$ 31454
39,84
21.13
34459
32,92
17.66
25,10
25,90
65¢54




Total
1931- 1932 No.of Ths=. Amt. Recoived

Jal.
20. Hardbor to San Diego 11984 17.98
2l. " "on ” 23488 46.98
Los Angeles to San Diego 225 2,78
22. Los Angeles to Santa Ana 24500 24.50
24, " " t0 San Diego 4644 11l.29
26. Los Angeles to Santa Ara 4800 4.80
Zarbor to San Diego 2730 4.12
Los Angelzss to San Diego 3800 S 70
Barbor to Los Angeles 40773 27,92
Liscellaneous 23000 40.67
il 23240 220,00
Los Angeles to San Diego 10300 23.20
Earbor to San Diego 567 -85
Xiscellaneous 247S 371
Los Angeles to Santa dna 4300 4430
Harbor to Los Angeles 50000 25.00
v " San Diego 4725 8.36
Misceallaneous ‘ 2l.75
Los Angeles to San Diego 40253 61ls75

The traffic manager of defendert has full charge of the
trucking services and operations and uwnder and by virtue of oral
ggreenents transporits practically all Lreight upon call at é
charge or raie quoted by defendant and accepted by the derendant.

tes are quoted in each instance and sre based upon the‘charactér
end kind of freight hauled. The rates range from $3.00x%o $3.00
a5 & rule Jor the same class of commedities between the.above‘

named comunities served. Defendsnt meintains his dusiness head-

quarters at Long Beach, but has no depot or freight termiral

ttere or elsewhere from or to which gocds ere siaipped, but operates

& direct pick-up and delivery service from the consignor to the
consignee. :”.

The following excerpts from a few characteristic,l;tters
by defendant to his numerous patrons and prospeciive cust;mers
discloses clearly the practice or methods pursued in soli;iting
and conducting his transvortation service:

"™November 3, 1830.
Centlemen:

Replying to your letter of October 30tk in regard
to shipments from Fullerton to San Diego, I beg 1o quote
you 2 price of $5.00 per ton for a minimum load of five
tons. In other words, if your load is less then five
tons you will be charged for a five ton load. JAmounts over
five tons will be billed 2t the rate of $5.00 for each

2000 pounds. .
= ;ﬁanking you for the inquiry, and hoping %o have
your future orders, we are,  wvours very truly, "
- (=) 1]
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"January 8, 19331.
Gentlemens

This is a confimetion dy telephone todey
of a rate of 20¢ per cwi. for hauling 250 bags of green
coffee from the harbor t¢ San Diego.

We have the equipment and are prepared to give
you end your customers the most efficient service, ab-
solutely unexcelled in point of time and carefuvl hand-
ling.

We thank you for %the inquiry =2nd trust that we
will soon be favored with this order, which will be
only the beginning of a pleasant and profitable relation-
skip with you.

very truly yours, "

Miarch 19, 1951.

Gentlemen:

This confirms the rate quoted you over the telephone
today of $4.00 ver ton from Los Angeles %o San Diego in quan-
titles of more than ome ton. In quantities of one ton or less
the rate is 25¢ per cvt.

We eppreciate your calling and giving us the oppor-
tunity of serving you. We shall be glad to load goods for you
next Tuesday if you notify us in time to do so, and then and
av all other times will render you the most prompt and efficient
service thet con be given. U

very truly yours,"™

TApril 24, 1931,

Gentlenen:

This is to confirm my verdbal quotation of this morning;

Los Angeles to San Diego and intermediate points directly
on the route, $4 per ton in lots of 5 or more tons;

¥o per ton In less than $ ton lots,
Los Angeles to Capistrano, 5 ton lots or more, $4 per ton.

We are preparcd to give you prompt and efficient service
0 any point in eny tonnage. Our eguivmen® is the best, and our
drivers ere all careful, experienced men sccustomed %o rendering
superior service. : .
We await the favor of your patronage.

Yours very truly,"

Mr. Jackson, Treffic Manager of deflendant, teztified at
length relative to the methods end practlices pursued by defend~

ert in his trucking operations; and we quote briefly frem his

8.




testimony es follows:

Qs ™ou are scliciting business? 4. Yes Sir.

Qe In these communities mentioned in the cempleint?

A. Tes, in those comuunities.

Q If enyone rings you up and wents you to heul anything to
San Diego, Oceanside or Santa ina from Long Beach, Los
dngeles or Los Angeles Harbor, you give them a price
and youw heul It?

After finding out what 1%t is and the conditions of
loading 1t, etc.

Do you select people, any class of patroas that you
hawl for?

No. Sir.
Eeul for anybody?

Tes sir, who peys the price we ask. +We refuse lots of
business because we camnot get the price we ask.

Have you & written contract with any of your patrons?

Only with the Mission Clay Products, that is the only
writien contract we have.

How do you secure the amount of business two or three
tines & week on northbound shipments?

We have & contrect with the Californie Packing Company,
and, for instance, they call me up very often to know
1f I am going to have & truck down next dey and if I
could bring something back.

Waat kind of = confract?
4 verbal contracte

What are the terms of that contract?
$3.00 o ton.. ’

Thet is, they are not compelled %o ship by you at all?
No.

You are not compelled to haul If you don't want to?

No Sir.

Tou have that kind of a contract with most of thé'pétrons
that employ your service im the shipment of goods?

9




Certainly.
Tthet is, between these points that are mentioned in tvhe compleint?
Tes Sir. * * * =

TThese trucks that you now own are gererally utilized in your
present volume of business?

Yes Sir.

They are all kept preizy busy? There are days we don't do
anytithing; there are days we could use more trucks.

If you had more trucks? 4. If we had more trucks,

When the offering of business gets to the point where it
reaches the full capacity of your trucks end trailers you
don*t receive any more bhusiness? L. No. Sir.

Where do most of these trucks work, within what territory?

-

Los Angeles, Sen Diego and the qqrng."

This Commission has heretofore held that the trucking
operations of the so-called "contract hauler™ claiming to be
e private carrler between given points in Californla are un-
lawful when 1t appears that his services, elther under oral
or written arrengements, do not cover or embrace any specific

period of time for which he is bound or any definite amount

of tonnage he 1s obligated to haul; or whenever it appears

that there is no obligation on the part of the shipper to
.patronize the carrier or eny duty upon the truck operator

-to contiaue his ™on call™ services. In Sierra Railway Co.

vse Joseoh Berg, 35 C.R.C., Page 512, the Commission said:

- "Since the declsion in Frost ve Railroad Commission,
sopre, the Commission has been confronted with many
instances of so-called contract hauling e¢laimed to ve
that of private carriers. The mere fact that a truck
operator envters into verbal or written contracts or
agreements with his customers will not change a common
carrier status to that of .a private carrier (Thompson
Ve Gregory, 33 C.ReC. 455, 459). Nor. is.it a pre-
requisite that one must undertake to serve all persons
without limitation in order to be classed as & common
carrier. If a particular service is offered to all
those members of the public who can use 1%, the publice
is in fact served snd the business is effected with
the public interest, although the ectual number of
persons served may be limited. (In re Jack Hirons,32

C.R.C. 43). Tao Cammission hgg BTSINTTE 011 Biad

10.




whereas in the instant proceeding the only limitation
on the right to receive service (otherwise common car-
rier in nature) is that the business of an individwal
shipper shall ™prove profitable,™ suck operation is
unlawful in the shsence of a certificate (P.& S. Raile
road Comvany V. Desycher, 32 C.R.C. 141, 145)."

Coumi ssion also said in Motor Freight Terminal Coe Ve

et al., 35, CeReC., page 757:

"The alleged contracts are little more than formal
rate quotations, there Leing no obligation on the part
of the shippers executing such alleged contract %0 fur-
nish any shipments whatsoever during the term of the
alleged contract ®* * * * defendents have not refused
to haul any comodity i the volume of the shipments at
the rate of compensation is satisfactory, but the volume
of tonnage hauled for selected shippers or receivers
appears to be the main conslderation on the part of de-
fendants. The hauling of mixed loads for a variety of
shinpers oxr receivers of freight as a back-haul appears
to place the defendants in the status of a common cer-
rier limited only as to the commodities forwarded or
receoived by selected shippers or receivers, the selection
of whom rests entirely with the defendants hercin.™

We have carefully considered all the evidence in this pro-
ceeding and are of the opinior and hereby find as a fact that
John Z, Betts, doing business under the fictitious name of
Jomn H. Betts Transportation Compeny, is operating as a trans-
portation company snd as a comuon carrier within the meaning
of Chapter 213, Statutes of 1917, as smended, between Los Angeles
and Los Angeles Harbor, on the one hand, and San Diego and in-
termediate points, including Sants Ana, Fullerton, Anaheim and
Orange or the other hand, and between Los Aageles and Los'ﬁngeles
Zardor, and between Long Beach and San Diego and betwoen Long
Seach and Los Angeles, without having obtained froem the Rallroad

Commissfon e certificate of public convenlence and necessity

therefor.




Public hearings heving been held in the above entitled pro-
ceedings, the matters having been submitted ané being now ready for
decision,

IT IS EERERY ORDERED that the complaint Iin the above case,
No. 2994, agelnst the defendant Mrs. G. M. Grable, doing business
under the fictitious neme of Independent Truck Owners Service Come
pany, be and the sane Is hereﬁy dismissed without prejudice.

IT IS HEREBY ORDERED that John H. Betts, doing business under
the fictitious name of John E. Betts Transportation Company, cease
end desist Lfrom common carrier operations betreen Los Angeles and
Los Angeles EHarbor, on the one hand, and San DiegoAand intermediate
points, including Sente Ane, Fullerton, Ansheim and Orange on the
other hend, and between Los dngeles and Los Angeles Harbor, #nd be-
tween Long Reach ard San Diego and between Long Beach and Los Angeles
wntil he has obtained the'requisite certificate of public convenience
end necessity from this Commission.

IT IS EEREBY FURTHER ORDERED that the Secretary of this Com-
mission‘caﬁse a certified copy‘of this decision to be personally
served upon John H. Betts and he shall also cause certified copies
of this decision to be meiled to the dlisirict attormeys of Los Angeles,
Orange ené San Diego counties, the Motor Vehicle Division aﬁd the
Board of Public Utilities & Trensportation of the City of Los Angeles.

This decision shall become effective twenty (20) days fTrom and’
after the above mentioned date of service. ‘¢/ |

Dated at San Francisco, Califormnie, tals ,Z) day of

November, 1931.

Commissd{oners.




