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SEZFORE TEE RAILROAD COLAZSSION OF THm STATE COF CALIFORNIA

In the Latter of the application of.
GRORGE G. ZARM and HZARCLD B. TRASHER,
doing business under the firm nanme and
style of Valley lotor Lines, for & ‘
certificate of public convenience and
nececsity to operate an auto truck
cervice, ac & cormon carrler of propexrly,
for compensation, over the public hignways
between Oclkland, Alameda, Serkeley and
meryville, on the one hand, ond Mznteca,
Twesno ond intermediate polnts on the
+her; alco from San Franelsco to points
north of Fresno, to and including lantecs,
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califomia.

apnlication
No.1l61l76

Scrborn, Roehl, Smith & Srookmen, bY A. B. Rochl
for the applicant.

william F. Brooks, Lor The Atchison, Topeka & Santa
Te Railway Company, Protestant.

T. S. Johnson, for Southern Pacific Company, Protestant.

4. S. Zuteaison ond L. N. Sradshaw, for Wectern Pacific
Reilroad Compary, Tidewater Scoutlhern Reilway
Company, and Western Pacific Celifornis
Railroad Company, Protestunis.

mdwerd Stern, for Rallway Bxpress AZCLCY, Incorporated,
Protestant.

Zal 1. Remington, for San Franclsco Chamber cf Cormerce,
interested party.

w. G. Sione, for Sacreamel to wholeselers and lanu -
cacturers Assoclation, interested party.

—amurd G. Wilcox, for Cakland Chamber of Cormexce.

Y TEE COMMISSICN -

OPINICN ON RITRARING

By Decicion No.23949, ilssued on August 16, 1931, this
t

Commission granted to Valley lotor Lines, Inc., & certificate
of public convenience end recessity authorizing it to give, in
connection with and as part of 1tz through auvo trucking service

vetween San Francisco and Frecno, a service hetweern San Franclsco

ond certain Zoct Bay points and all intermediate pointes beltween




. | .

Fresno and lanteca, including lanteca. Proltestents

tchizon, Topeke ond Santa Fe Railwey Company, Pacific lotor

Trensport Company, Ral lway Ixpress Agency, Inc., and Southern

acific Company epplied for a rehearing and on October 26, 1931,

after orel argument thereon, held by the Commission en bane,
the Cormlscsion made its oxrder granting sald n»ehearing. Rehear-
couzht primcipally on the ground that petltlonmers nad
proofs as e
The existence oxn and pricr to December 19,
1229, (the date of Liling the zpplication
nerein ) of o comprehensive plan Tor the
establishment of store=door, pick=up and
delivery service in connection with rail
transportation and which was in procesc of
being consummoted with reaconable diligence,
and
The qualifications and fitness of the appli-
cants 1o perform the service sought,
xnd the order grenting caid rehearing limited it to the presentition
of further evidence in respect to the two matters specifically set

fozth,

A public hoaring was hold, evidence nheard and an order of
submisesion made..

Such evidence &s was offered rezarding the fitness and

applicant to perform the service does nowt

justily any other conclusion than that implie& by the origimal’
order, namely, that applicant Is fully qualified and fit %o
perforn the service authorized thereln.

The COMQission will, *therefore, concern itself with the
sroper application of the rule dealing with the conditions under
waich competition will be admitted or denied in a field alweady

served by an exisiing utility - & rule announced some eighleen

years azo in an opinion by the Commlssion in Pacific Gas

and Tlectric Co. v. Great western Power Co., L C.R.C. 203,
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and whieh has since been uwnilformly adhered to by the Commission.

(Re Oro Tlee*tric Co., 2 C.R.C. 748, 770; re United Parcel of

Loc Anreles, 32 C.R.C. 82, 99; re Truckee River Power Co.,

2 C.R.C. 72; re Auto FTerry Co., 34 C.R.C. 20IL. Its soundness

i not seriously quectioned by the protestants.

Srlefly, and so far as here material, 1t is that "only
until the time of threatened competition shall the existing
utility be allowed t0 put itself in such & position with refer -
ence to its patronc that this Commission may find that such
patrons cre adequately served at reasonabvle rates™ zond be pro -
tected agalinst the admission of a new comer 1nto 1ts general
field. Tae philosophy of this rule or principle cannot be

better expressEthan by quoting from the decision:

"By cnnouncing this principle, we hope we shall ™
Jold out to the existing utilities an incentive
waleh will induce them voluntarily, without burden-
ing this Commission, or other governmental
euthorities, to accord to the communities of this
State those rates and that service to which they
are in justice entitled, and to the new utilitles
we shell likewise hold out the incentive that

on the discovery by therm of territory whick is mot
accorded recsonadle service and just rates, they
may have the privilege of entering therein if they
are willing to accord fair treatment vo such
territory.m”

The application hercin is by & trucek operator duly cexti-
general truexing cservice between San
to cxtend this service %o points intermed-
aznd Fresno, thus glving to these points.
enerally termed o store=door, piek-up and delivery
t alco souzght authority to serve between
Ceklond and other Zas noints and the ilanteca-Fresno verri-
tory. 2z admitted by the nrotestants that from the

date the application was Diled public conveniexnce and necesslty

or such & sexvice existed. Indeed, such a service dctually

inaugzuraved by the prizncipal protestant, Southern Pacific




any, throush its subsidiary, Pacific lotor Transport Company,
n April 1, 1930, which cervice was considerably oxtended
rerfected before the close of that year. | Times of delivery
between the service thus established and that
substantiaily thie cane.
Southern Paciflic Company and 1ts subsldiary, the
Pacilic Jovor Transport Comnany, with whom the other protestants
Jolr, urge that ec early as Scptember 3, 1929, or more than
taree montas prior to the date the application was filed, they
had definitely determined upon = genercl policy or plan of extend-
ing store=door, pick-up and delivery scrvice dhroushout the
territory cerved by the Southern Pucific lines, including the
nere involved, and that they were proceeding with due
o consummate the plan or project and that 1t ic un -
therm as of the date the applicction was
this contention particular rellance is

hed on Re Cro Zleetric Co., suwvra, where the Commission, while

specificelly reaffirming the mule exprecced in Pacific Ges &

Electiric Co. v. Creat Western Power Co., supra, refused to

Tjudge™ the Uestern Staves Company in Lts Stockton operations as

of the date of filing of +the 2pplication by the Oro Company,

because 1% was felt that the existing utility was ™ Tcausght!
&v & peculiarly disadvantageous time™ wien it was‘eﬁgaged in‘
reconsvructing some older sycstens inQStockton whaich it had
purenased, and when 1tz service and rates were not such as the

Commission thought they should be. Accordingly, days of
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grace were glven during which the Testern Stotes Company sought
Yo complete 1tc program before belng "Judged.”

7o determine the nov only interes ting out Important
guestion thus ralsed calls foxr o consideration of the following
¢hronelogical statement respecting the formation and execution of
t2e rell lines’ plan of extending @ pick-up and delivery service
whickh was brought out in the rehearing, as well as of cextain
‘rensportavion conditions existing even anterior to the first

date referred to and walch will be subsequently outlined:

liddle of 1928: L. E. Young, (now TAnALOr of Pacific
Lotor Transport Co.) then employed by
2acific Zlectric Company, alter a study
of deereasing L.C.L. business reported
Yo Pacific Zlectric and Southern Pacific
Companies recommending establishment of
store=door, »ick-up and delivery service.

September, 1928: Authority secured o experiment with
plan recommended.

Cctober 13,1828: Pacific Electric Notor Transport Co.
organized.

Zerez 11, 1929:  IZxperimental store-door, pick-up and
delivery service ;nauguruted on Pacific
ITlectric lines by Pacific Dlectric Motor
Transport Co.

Scptember 5,1929: General contract between Southern Pacific
Co*numy and Pacific Zlectric XNotor
Transport Co. contemplating pick-up and
dcllve“y service or all lines of
Soutern Pacific Company.

Cctover 1, 1929: Pick—up and dolivery service Llrauvgurated
by acific Electri 'otor Transport Co.
between Loz Anvele and Santzs Barbers over
Southern Pacific lines.

Deceubexr 19,1929: Application of Valley lotor Lines, Inc.
filed. ' -

December, 1929:  Santa Fe advised of purpose of Pacific
Electric Lotor Tronsport Co. to exitend
cervice o San Joa quin Valley.

Februery, 1930: Ieme of Pacific Zlectirie Notor Transpont
Co. changed to Pacific Motor Transport
Co.

April 1, 1930: Pick-up and delivery service inaugurated dy
Pacific Lovor Transport Co. between San
ggagggsco and Salinas and San Francisco and
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Yoy 1, 1830: Pacific lLiotor Trancport Co. service
: Inauguzeted Los Angeles to Owens Vaelley.

Tuly 23, 1930:Paciflec Lotor Trancport service extended from
Santae EBarbara to San Luls Cbispo.

August, 1930: Pacific Notor Transport Co. scrvice luaugurated
in Sacramento Valley.

August 13,1930: Pacifilc llotor Transport Co. service
inaugureted Los Angeles to Imperial Valley.

December 1,1930: Pacific Motor Transport Co. service from
Sen Froneisco to Fresno extended to embrace
adlivional intermediate pointe.

Decexper 3,1930: Pacific Movtor Transport Co. service
iraugurated vetween San Francisco and
Sacramento Valley points.

June 24, 1931: Pacifiec Motor Transport Co. service Ilnougur-
ated vetween Los Angeles and Saz Franclisco.

Octodber 31,193L: Being prizted re~issue of Pacific Notor
Troncport Coo tariff extending service to
75 addit fonal stations oz Southern Paclifie
lines, including stations south of Fresno.

Xr. Youns, testifying on the last sbove meationed date,

steted ™it is the definite plan of the Pacific Lotor Transport
Co., sometime withiz the mex’t 30 %o 45 deys, to extend its service
V0 every remelning station on the lines of the Southern Pacific
Company ir Celifornic, Oregon and aArizona, at whielh arn agent is
maintained by that compazy.™ On Decembexr 7th the Senta Fe pro=-
poOses o establish o pick-u§ and delivery service upon its lines
in Californie. |

According $¢ V. . Worthington, a vice-president of the
Southern Pacific Company, that company for a aumber of years had
viewed wlth greab concern the losses of its trallic by cbmpetition
from mo%tor trucks operating over the highways. This ‘competition,
it wes felt, had become very substantlael five oxr six years age;
cnd 1% was found thet the Company could not adegquately cope with
the sivuation through any chaonges in existing tariffs "laocking
pick=up and delivery sexvice which could be furniched By the motor
trucks."

G.




 What Mr. Worthington thus recognized has been obvious to
the Commission for a much longer time than the five or six years
he refers to. When the State first launched upon the policy
of regulating common carrier transportetion vy truck (Auto Stage
and Truck Transportation Act, Stats. 1917, p. 330) there were
f1led with this Commission by truck operators, whose rights were
recognized by the initial act, tariffs specifying the rates and
service which they offered to the shipping pubdlic. Alnost
all of these “ariffs showed that the service extended embraced
store-door, pick-up and delivery. The books reporting the
decisions of this Commission from that time on zre replete with

instences where truck operators were certificated to perform a

service, one of the essential features of which was the

store-door, pick-up and delivery. In most cases where certl-

fication was thus granted the records show that the principal
rail carriers of the State appeared as protestants. It 1s
inconceivable that these carriers were unfamiliar with the
rapidly chenging transportation conditions of the Staté and the.
ever growing and ever more insistent demand of shippers for the
convenience of the store-door, pick-up and delivery. What at first
may have seemed a mere convenlence gradually, in the evolution of
business practices, became 2 necessity, and it became this long
before the Southern Pacific Company, as 1t appears from this
record, seriously approached the oroblem of adapting its service
to meet these changed conditlions and increased necessities of
its patrons.

It appears that imasmuch as chronology plays such an
important part in the plans of the protestants, that it
shouid be given full comsideration in connection with the

development of applicantts service. Through a predecesscr




z Interest, applicant, whose previous operations had been
confined to Sun Joaguin Velley, on lareh 3, 1928, (Application
N0.24747 ), sousnt 2 certifieate o operate between'San Prancisco
azd Iresno.  (The report of Voung to the railroad executives
recommending the pick-up ond delivery service was filed in the
"middle of 1928.m) The certificate was issued oz Fedbruary 18,
1929 »racuicall y‘a nonth prior to the inauguratlon By Pacific
Zovor Tranzport Company of ivs first "exnerimentdl" service.

Six montas later (Cctober 1, 1929), Pacific Motor -ransport
o R SEECE I A " . . .
o0 &“X 3&U&ﬁllﬂﬂﬁﬂ lt& Llﬁg[ Q&@?&&é Ve uuger Dacifie between

o5 A ; anta Sarbora. On December 19, 1929, applicux?t

thoe cextificate to enlaxrge its operating right so ac to
of service o points intermediate between lenteca and
end Sen Francisco and other vay points. During the

rendency of the cpplication Pocifiec Motor Transport Company, on

april 1, 1930, installed partial service %o Sun Joaquin Valley

points, later installing the service in other nerts of the state,
the mumber of points corved in San Jogquir Valley.
Considering %his record it must be borme inm mind that
2aciflc Xotor Transport Company, ox express corporation, is not
regquired to obitain 2 certificate of public convenience and
2ececsity before installing pick-up cnd delivery service.
the other hand sppliecant, & common corrier operoting between
Tixed points or over cular route for compensation, is com =
pelled under the law o certification to enlarge its Lield
of operavions. De elay neturally resulting from the
ezal process involved, such as public hearings, cote., it would
prear that there hzas not bYesn on the part of applicant any lack
of diligence iz meeving the tralfic de

field of erdeavor.




Ag much cannot be scid for protestants.
ALllowinz due credit for 1ts lonz deferred planned
elloxts to mect The situntion ¢reated by the very obvious
development of highway trazsportotilon, it must be concluded Lronm
the record zercin the Southern Pacific Company, az well as
tie other roil earriers, hove been almost incredidly dilatory
rtatlion condltions
Tae long delay of The Soubthern Pacific Company and its
sidicry in even concldering the neeting of changed transpor -
conditions, cs well as ite ¢ ss in getting the plan
and delivery cscervice into execution after 1tsc reconm -
mendation by . Tourg, indicotes that it almoot reluctantly

et & demand wkich It now adnits was a public need. © The

rall carriers were not aroused to action until tonnage locses

VO TrucksM™econe alarming.” The record clearly shows the
Southern Pacillc Compony d g not take any acetlon Lo meet a
that from 1217 to 1928, o period of elevenr veors,

all but railrozd execulives. Competition

-

clevern rears belfore protestont determined o
the communities of tals state those rates and
waich they are in justice entitled.”

o the principle leid dowe in

Qro Zlectzd ze it s lansuars oo in the Commis

decision in th - , : 34 C.R.C. 201-208). Th

Sommiscion zayec in that decision:

"It is incumbent upon every public utility iz diiw
e e

ctave to Dbe abreaszsy Wil “uol¢c neadu, reva*a;e
of waether there io comre*it¢on facing it or not

The decision should be affirmed.
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ORDIR ON RIIZTHAING

A reheoring kaving dbeen held Iin vhe above entitled
»rocceding,
IT IS ZERESY ORDZRID thet Decision l0.23948 De and tae

scme 1s heredy alffirmed.
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CARR, Commissiomer, Concurring.

I concur in the order and in what 1s sald in the

. opinion. This is one of those close cases where a decision
elther way mey be justified without departing from the salutary
rule long adhered to by thls Commission and recognized in both
majority and dissenting opinioms.

One thing which stands out in my mind from the record
is that these contending agencies are not on the same basis.
The truck line, in order to secure authority to satisfy the
public need, sdmitted to exist, had to apply for certification.
Pacific Motor Transport Compeny, operating as an exXpress company,
d1d not but could estabiish the service without certification.
Uy conclﬁsion from the evidence is quite at varlance from that
| reached by Commissioner Zarrls. It is that if the Transport
Company had been required to apply for 2 certificate the zppli-
cation would not have been f£iled until the early part of 1930,
in which case under the usual precedents, both partles being
responsible, the first applicant would have been granted the

certificate.

WA .

i’ pémissioner.




We dissent.

Te order for a rehearing in this metter specifically
stated that the rehearing wes granted in oxder that "the
petitioners be given a further opportunity to supplement, if they
can, the record herein given™ as o mthe existence on and prior
+0 December 19, 1928 (the date of fiiing the epplication herein)
'of e comprehensive plan for the establishment of store-door, pick-up
end delivery service in comnection with reil transportation and
waich was in process of being coasummated with reasonable diligence.”

The majority opinion siates In substance the materiel
evidence introduced by petitioners for that purpose end it is not
necessary to restate 1t here. The chronological statements in
thet opinfon show, smong other things, that the applicatioz in this

etter was filed on December 19; 1929; that in Septemder, 1928,

the Southerrn Pecific Company and its subsidiery, the Pacific Motor
Trensport Company, hereinafter rererfed to as protestanis, were
experimenting with = plan that haed been recommended and that, on
September 5, 1929, a contract was entered into by protestantis
for a plck-up and delivery service oz all lines of the Southern FPacific
Company and that sieady, i slow, progress in the installation of
thet service has contimued since then. The record is cleaxr that
the "slow" installation of the service was mot due ©0 lack of
diligence'but to ina®ility of protestanis to meel more rapidly the
obstacles raturally dcveloped because of the extent and_#qqpe of the
proposed plan. |

It is true thet, at the date of the filing oL the ap-

plication, such service nad not actuelly deon installed In the

area covered by the appiicacion but, as stated, it was being

ipstalled at verious points on the lines of which the area here




involved iz a part.v On April 1, 1930, sorvice was inaugurated
by protestents between Sen Francisco and Freszo and on December 1,
1530, it was exbtended to embrace addivional intermediate points.
Proof, cleer and uncontradicted, was made of "the
existence om and prior to Deccmber 19, 1929 (the date of £iling
the epplication nerein) of a comprehensive plan for the establish-
ment of store-door, piék—up ard delivery service in connection with
+ransportation and which was in process of being consummated
reasornaeble diligence."
Tt is likewise clear and unconiradicted that belore the
mtime of threatemed competition™ protestants rad & plan and had
contracted Tor imstalling on all of Southern Pacific Compeany's

lines in Californmis the identical service thereafter proposeé by

applicant paralleling & small par?d of said lines.

Under the law protestanis were a0t required to procure a
certificate of convenience and necessitye. If such cextificate
haé been recuired, what reasonable doubt is there that an ap-
plicetion would have been filed for it on the date of the
contreacyt, Septemberls, 1929, or more then two monthe prior to the
£iling made by applicant?

we _are convinced that the rile anpounced in Re 0xo wlectric

Co. 2 C.ReCe n48 and later cases camnot ke Justly invoked in this
menper against protestanise

These are mot the times when regulatory vodies should
lightly permit new competition in a field already served with
reasonable ddeéuacy by existing carriers. Thizg country is under-
soing one of the severest depressioms in history and the end ap-
parently is not yet. The transportation compaxies are strugsling

under crushing burdems. It is of primary importance o the public




that at this juzciture these burdens be not wanecessarily
increased.

As elresdy stated, where service by exlsting carriers
is reasonably adequate, new competition should not in these
times be permitited, and this is true even where the new service
proposed is of a somewhat &ifferent character from the exlsting
service or perhaps is sowmewhat more convenlenve. Convenience
does mot imply necessity and what is convenient in normsl or
prosperous times may be & luxury in times of depression.

There was abundunt evidence in the main case that the
service of these protestants was reasonably adequate. ALl the
needs of the coxxunities served by them had been met or were being
met. The mairn contention for applicant was that his service might,

in some respects, be more convenlent.

Public convenience and necescity do not require the
issuance of a certificete in this csse. On the contrary, it is
agoinst pudlic policy and pudblic intorest thet one be issued.

The application should be denied.

Deted at San Francisco, Culifornls, this Zﬁh day of

Tecerber, 183

‘“\\\ComﬂISSIOneru.




