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Decisier No.

PEFORE TEE RATIROAD COMMISSION OF TEE STATE OF CALIFORNIA

=000=

SARAH E. LUDY,
| Complainant,
vs.

GREAT WESTERN POVER COMPANY OF
CALIFORNIA end WESTERN CANAL
CQMPANY,

Defendants.

In the Matter of the Investigation
on the Commission's owa motien In-
to the operations, practices, rates
rules and regulstions, services,
service area, contracts, Intercor-
porate relations, classifications,
or any of them, of CREAT WESTERN

NESTERN CANAL CQMPANY in the dis-
trivution and sale of water in the
Counties of Butte, Glenn, Sutier
and Colusa, State of Califormia.

)
J
)
POWER COMPANY OF CALIFORNIA end ) Cesse No. 2838
)
)
)

Ware & Were, by Allisen Ware, for
Complainants.

Chaffee E. Hall and W. H. Spaulding, for
Defendantce.

Douglas Brookmax end Isaac Frohmax, for Sutter—
2utte Canal Company

Milton M. Eogle snd Duard F. Geis, for John
K. Graves and J. S. Robinson and in dehalf
of Mr. Belieu for Framk Spencer.

J. J. Deuel, Edson Aibel md L. S. Wing, for
California Ferm Bureau Federation and Butte
County Farm Bureau.

ZARRIS, Commissioner:
OPINION ON REHEARING

The camplaint in this matter was filed on March JL.,
1930. Before proceeding to hearing, after answer filed by de-
! T

fendents, the Commission instituted 1ts own 1nvestigé‘cion into

the operations of defendants, and thereafter the “wo matlers
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were heard and considered Jointly.

After extensive hearings, concluded on September 11,
1930, the Commission, on December 19, 1930, rendered its deeision
snd order No. 23196 dismissing both proeeedings, but upon vetftion
for rehearing befng dwly filed by complainant, the Commission
granted and heard oral argument on such petition; and on March
9, 1931, made itz order granting a rehcaring. Turther evidence
was received on April 9 and June 2, 1931, and final argumemtts
on rehearing received on Septemder 22, 193L, end the matter agein
submitted at that time. In e=ddition to the extensive vestinony
taken, there were introduced 164 exhibits, chiefly coples of
contracts and verious corporate insiruments.

Mrs. Ludy, the couplainant, is the owner of about 1000
acres of land located in the eastern portion of Glenn County, to
which she desires the delivery of water by defendants for irriga=-
tion purposes. She alleges that her lands were faemerly served
with water by the defendant Vestern Canal Company, dbut that said
defendant now refuses to deliver  amny water unless she purd ases

stock in said coxrporation to the extent oL ene share for each

acre irrigated, and at a price of twemty dollers per share.

It is compleinant's contention that the Testern Canal
Compeny 1s serving water to other lands in her neighborhood as
2 public utility, end hes facilities amd water supply adequate
te serve her lands. She contends also‘that the other defendant,
the Great Testern Power Company of Califoraia, from which the
vestern Capd Company obtains its ﬁater supply, has likewise do-
voted ite waters to the public use and is now, through the medium
of 1ts subsidiery, the Western Canal Company, operating as a

public utility water company.
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Defendants contend, on the other hand, that the
Vestern Canal Company is purely a mutual concern, created only
for the purpose of delivering to ids stockholders suchr woter ac
i1t purchases under a contract with the Creat Westerm Power Com-
pany of California, and that the latter holds zll its waters for
private use only, unaffected with the pudblic interest.

Bpon these issues the Commission permitited various

parties 1o enter an oral aprearance and to particivate in the
Zearings and arguments, both in support of and opposed to the
position teken by complainent.

The complainant presented her case on three theories:

First: +that both defendants are public utilities for
suppiying water foxr irrigation to 2 large area im Sutter, Butte
exd Glenn Counties, ihciuding the lands of complainant; by virtue
of their succession to the canal system and water rights of the
Featker River Canal Company, whichk, it is c¢laimed, had previdusly
dedicated itz droperty to the same public use.

Second: thav the defendant Great Vestern Power Company
of Celifornia is 2 public utility for supplying walter Tor 1rrigé-
tion withhin the same area by reason of its succession to the
vropertles of the Great Western Power Company, and the letiter the
successor of the property of the Vestern Power Company, both
c¢laimed to have been waler utilities dy virtue of their acmisition
0oL lands and water rights tarough vhe exercise of the power of
eninent domain for domestic and irrigation uses.

Third: <hat both dcfendants have themselves, since the
acquidi tion of the properties of the old Feather River Canal Cdm-

pany, and the beginning of service thrmough such canal system, so
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conducted their water operations as to comstitute a dedication of
thelr property and water rights to the public use.

During the course of the originazl hearings before the
Commission in this metfer, only the first and third of these
taeories were advanced by complainent. The second theory was not
seriously urged, nor any material cvidence offored thereon until
rehearing. In reciding the facts IV would appear logical and con-
vendent to asscemble them under the three headings above mentioned.

PROPERTIZS ACQUIRED 2Y DEFENDALNTS FROM
ToATHER RIVER CLNAL COMPANY

The Feather River Canal Compeny was organized in 1908
to teke water fram the Feather River near Croville for irrization
purposes under an appropriation of 300 second feet made in *he
same year oy ivs promotor, S. J. Norris. A camal systen waes
plonned for imrediate construction sufficient to irrigate ot least
30,000 acres, and ultimately to supply = much lerger area. Norris;
an exngineer, kol Just completed the promotion of the SutterQButte
Cexel Comgeny, and Intended, according to his testimony, to follow
2 simfler plarm of organization and fnancing iz this new adveniure.
It zust be conceded that 1t was his intention to sell this water
to anyone under the proposed diteh system. His plan wasyto;féise
funds for the construction of canals by selling the corporate
stock, andé also froem the szle of water rights ot tem dollars
cech, a "weter right", according to hls explaunatien, being the
right of 2 landovrer o reccive two acre feet of water upon each

acre to be irrigated.

The success of the enterprise conceived by Norris was

nov, however, as antlicipated. L stock sales campaign resulted
In a sale to the public of only 3200 shares at one dollar esach.

Nor &id he succeed in selling any "water rights"™. It therefore
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becane necessary for him to advence his own funds for the comple~

tion of the recessary work anrually to nrotect his appropris tion
of water. Comstruction of canals was begun In 1909, and their
construction continued over several years. To Mareh 1911,

he had expended about $20,000, and had o consideradble length of
the main eenal completed, bdut, as will be ccon prescntly, ap—
varently zno actual divexsior of water was made into this canal,
or wuy sales of water made, until some time thereafter.

Eavirg falled to obtauin sufficient funds from sales of
stock and water rights, Norris wes forced to seek a purchaser for
bis interest in the enterprise. In 1910 an agreement was made %o
sell to one dotle, fram whom some cash was received, but Hotle
defaulted in the deal znd the sale was never consummated. Again
{2 1911 he negotiated a sele through the Brewn, Walker, Simmons
Company, & brokerage firm In Sen Francisco, 2 sale vhich was
finally completed wita F. L. Brown, 2 member of that {irm, in
Merch 1911. Norris then owned nearly all the stock of the Feather
River Canal Company, heving been lssued such stock in conéﬂieration
of his converence %to the corperation of the water right and rights
of way previously acquired by him. As urther consideration
for his conveyanee, tae corporation had issued to him SOOOfsoe
called "water rights™ %o be "located™ by him witain o cert&inAtime
upon lends upder the eeral system and to be appurtenant to such
lernds.

Thereupon the Brown-Telker Interests became the owners
of neerly all the stock of the Festher Riwver Canal Company, to-
gether with 3000 of the Norris "weter rights”. Norris continued
on as treir exgineer and es an officer of the corporation. It
does rot eppesr that Norrlis them owned any lands, nor is the

record elesy as %o just what lands the Brown-Walker interests may
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have owned. The record is quite eclear that no land~selling
scheme with water rights appurtenant was involved.

Under its new ownership the Feather River Camal Com=
pany proceeded at once 1o make contracts with several land owners
Sor the delivery of water in perpetulty et fixed rates. These
were executed in 1912. One executed with the Agricultural Lends
Co. provided for the delivery of water within six months %o 14,038
acres of land for domestic and irrigeation purposes, in quantity suf-
Ticlent to cover each acre with at least two fecet of water annueally,
at Iive dollars per acre. It contained, however, the provision
"that all rates for water hereinbefore provided to be delivered and
sold for use upon said lands would be subject té such regulations
as may be lawfully exerclsed by the proper officers of the Staté of
California acting under the laws of said State™. Another water
sales contract made with Geo. L. Walker covering 480 acres also
contained a similar provision, as follows: "It is understood and
agreed that this contract is made under and sudbject to the laws of
vhe State of Californis now in force, and that none of its terms
and prohidbitions are intended to be in confliet with such laws or
any order of the State Board of Railroad Commission made hereundér,

but this contract shall be construed as a fixing of rates and agree-

Lenvs 0f terms Devween the parbies herets, and vo de convimed and
ected upon so long and so long 'only as the same may be consistent

th the laws of said State and the order of said Board of Railrosd
Commission”.

The same water sales contract of July 20, 1912, dbetween
the Feather River Canal Company end Valker is of further interest
because of another provision contained therein thet the Canal
Company might thereafter within six months transfer its cansl and

water rights to 2 mutuel water company to be arganized, "provided,
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of course, that said trensfer shall be apﬁroved bj the Railroad
Commission of the State of California™. In September of thet
Year the Brown~¥alker interests ceused such a mutual corporation
To be organized under the name of Feether River Mutusl Water
Company, and Yo it were transferreé all the assets of the Feaﬂier
River Cenal Coxpany. However, the consent of the Railroad Come
mission for such transfer was never sought or obtained.
It was not until the Lall of 1914 that the Creat Western
Power Company, or those in control, entered into an agrecment to
rurciaese the Feather River Canal Compeny properties, and im 1615
that sale was actually completed. Such transfer, as will be seen
presently, was Tor the paysicel assets anéd water rights, and was
executed by both the Feather River Canal Company and the Feather
River Mutuel Water Company. The record does not srow Just what
had been the activity of the Feather River Mutusl Water Compeny in
the meantime. Nor does the record &ow just what dispooition
was mede of the oulstanding "water rights" or water delivery
contracts when this compeny acquired the assets of the Feather River
Cenel Company. Apparently it was taken for grented by all parties
'tr.at they remafined oulstanding obligations of the old corp oration,
for, upon the sale of assets being made to the Great Western Power
Company interests in 1915, thelr exlstence was recognized, aod both
the selling corporations ugreed to hold the new purchasers herm-
ess against any claims whick might thereafter arise therefrom.
The 5000 "water rights" originally issued to Norris were then held
by the owners of several tracts of land, the largest bdlock of
1292 rights being held by the Agricultural Lands Co., and six other
smeller blocks by other land owners. |
It does not appear that eany material additions were made

to the canal system during the control of Brown and Walker up to
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the time of the s=ale to the Great Western Power Compeny early
in 1615. Although the water delivery contracts executed by the
Teatkher River Canal Compeny during the latter part of 1912 seem
t0 have contemplated a delivery of water not later then the ir-
rigeting sesson of 1913, and the canal seems To have been in shape
at that time to deliver water for the irrigation of s considerable
acreage, at least by the opening of = sliight obstructicn at the
river source, it cannot de found as a fact that any water was
actually divexrted into the canal or delivered to comsumers at amy
time during the control of either the Feather Riwver Canal Company
or the Feather River MutualWater Company.

It must, therefore, be concluded fram the voluminous
testimony on this first feature of the case that it was the intent
of the incorporaters of the Feather River Canal Company to serve
water as & public wtility within an area of at least 30,000 acres,
for which purpose it deemed ivs supply of appropriated watetAta
be adequate. It must be found that by I1ts subsequent acts in
issuing "rights" for the purchase of water, and the executlon of
water delivery comtracts expressly conditionmed upon the right of
the state through the Railroad Commission to alter such contracts,

that the Feather River Canal Company dedlcated the use of 1ts pro-

perty and water rights to the use of all those within the area of

its ¢anal systen.

The defepdants take the posi tion that sinece, ot the time
they scquired the Feather River Canel Compeny properties, there had
+theretofore been no actual delivery of water to comsumers, such
properties could not have been impressed with the public use. They
cleim further that even were it conceded that the Feather River
Canal Company properties were devolted to the public use, their
subsequent transfer to the Feather River Mutual Water Compeny, &
claimed mutual corporetion, served to relleve them of sxch publie
servitude.
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I cannot agree with either of these contentions. It
may be true, as stated by counsel Tor defendants, that‘in all the
caces in which was raised the guestion of dedication to the public
use and such dedication was found, there had been some actual use
of the property by the public. But suck fact is a mere circumstence.
The cases 4o not invelve that point. Dedication may be shown by |

"acts or declarations" (Thayer vs. Californis Develovment Co.d64

Cal. A17), and odbviously those declarations which must be teken
as conclusive evidence of dedication, such as those made when pro-
perties are scquired by the excreise of emiment domain, or incor-
parated in water service contracts with petrons, may be made be-
fore service is actually begun as well as thereafter. (Producers

Traasortation Co. vs. Railread Commission, 176 Cal. 498; Palermo

Land & Water Co. vs. Railroad Commission, 173 Cal. 380; Traber vs.

Railroad Commission, 183 Cal. 304). The fact that the Feather

River Cenal Compamy, after making unequivocal declaratlions to

the affect that its intended service to contracting consumers

should be sabject to pubdblic regulation, conveyed its property to
others before such service was actually begun, could not hawe'served
to revoke the dedication. Nor could the Tact that its first.' |
trensferee was a so-called mutual weter coampeny have extinguished
the public servitude. The law required that such transfer be ap-
proved by the Rallroad Commission, and the Feather River Cancl
Compeny in its contracis expressly recoguized that legal require~
ment.

EXERCISE OF RIGHT OF ZMINENT DOMAIN
BY PREDECESSORS OF DEFENDANT POWER COMPANY

Under the first theory of complainant's cese discussed
avove, the obligation of the defendants to continue the servicelor
water im the publie use is only to the extect of the Norris ap-

propriation of water. But complainant contends further that all
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of the water flowing from the tail-race of the power plant
of *he Great Testern Power Company of California is likewise
devgted 10 lrrigﬁtggn use in the seme general srea. Evidence
was offered to show that (iTs predecessor power companies ac-
quired mme of their lands and water rights by the exercise
of the power of eminent domein Tor that use as well as for the
generation of electricity. If that power was actually exexrcised,
such evidence must be conclusive of dedication to the publie
use.

There were placed in evidence copies of complaints
in six condemmation suits brought by the TWestern Power Company
or the CGreat Testern Power Company, in each of which it was
alleged that the plaintiff was engeged in tae business of
furnishing and supplying water for the public use for domestic
and irrigation purposes in addition to the generation of
electric power, end that it was necessary to take the Lands
and water rights of the several defendents for each ol such
ﬁéeé. Some of thece suits were not carried to judgment, amd
‘are, therefore, to be teken merely as admissions against
interest. Yet, in three instances a settlement spparemtly
wes made with the owners of the lands sought to be condemned,
and deeds %o their land subsequently obtained. And In emother
{nstance a stipulation was filed for the entry of judgmcns ras
prayed for in saild complaintT, end & deed to the same iéﬁ@s was
subseguently delivered, although sueh a Judgment was not
actually entered.

Tt is contended by defendents that even in those
condemnetion =xits that went to judgment, the Judgments theme
selves did not include o finding that the use for wick the

property wes to be itaken was for supplying water to the public

10.




L 4 )

for irrigation, but for electrical usé only. However, these instru-
mezts cennot be so comstrued.

In 1903 a condemnation sult was filed b& the Vestern Power
Company ageinst one Jenkins. In the Judsment enlered it was found that
the plaintiff was crganized for "=zxpplying and storing water Tor Ir-
rigation™; that it was necessary to take the land of defendant; and
"that the uses and purpdses to walch said water and use of watexr and
riparian rights are to be so applied by plaintiff are each of them
public purposes and uses, zuthorized by the laws of the State of Cal-
ifornia in charge of plaintiff to-wit: uses and purposes to which |
plaintiff was incorporated as hereinbefore set forth, and mae es-
veelially for supplying and storing waters for the operation of machinery
for the purpose of generating and transmitting electricity". The lat-
ter use, indeed, may have been the more special use, dbut that state-
ment Iin the Judgment did not limit the other uses for wrich the pro-
verty was condemned.

In two other sults brought In 1902, one against Barnes, et
al., and another egainst Meadows, et al., it was distinetly =alleged
that the corporation was organized for the purpose, among other things,

for "furnishing of water for Tirrigation'", and that 1t wgs necessary

To appropriate and store watesrs for the generation z2nd transmission

of eleetrlicity, "and to meet und supply said demand fdr electrical
power and light and for water for irrigation and damestic purposes”.
The Judgments I these cases found that plaintiff was a comporation ore
ganized and existing "for the purposes specified in said complalnt™;
that 1t was necessary that the lends of defendant "be taken and con-
demned as prayed for in plaintiffs® compleinat™; and that "the pur-
Poses and uszes to which said =-- land so sought tb be condemned by
plaintiff, are pudlic uses and purposes, suthorized by the laws of the
State of California, in charge of plaintiff, and that said land is
recessary vo said uses and purposes”.

Anotaer pleading placed in evidence wag an answer Tiled
by the Western Power Company in a condemnetion suit brought by <he

Golden State Power Company. This answer alleges that the pro-
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perties sought to be condemned are already devoted to the publie
use by the TWestern Power Company for the rurposes stated in the

complaint, namely, "for eupplying and storing waters for irriga-
tion". This case was not prosecuted to Judgment, the defendant

Western Power Company having subsequently acquired the business

of the plaintiff company.

From *these pleadings and Jjudements it must. Be concluded
that the predecessors of the Great lestern Power Company of Calif-
ornia intended to amd did thereby devote to the public use for ir-
rigation the waters released after serving their function in the
generation of electric power. This oconclusion is confirmed by the
vestimony of Mr. Fleishhacker, the President of the Great Western
Power Company, in a security issue proceeding before the Commission
in 1918, and stipulated In evidence in this proceeding. He then
declared that "one of the original objects set forth in the artieles
of incorporation of the Great Vestern Power Compamy was the utiliza=-
tion of water for Iirrigation™. And referring to the orgaiﬂzatién
of the Testern Canal Company for the purpose of distriduting its
waters, he stated further that his company "was confronted with the
imperative necessity of causing to be utilized forxr irrigation the
reservoired water before, perhaps, persons delow the said power
bouse on the Feather River, or “the Sacremento River, would claim
a vested right by virtue of the recapture of the waters™. Zaving
taus acquired waters partly for irrigation use by the exercise of
the power of eminent domain, and continuing to claim title to them
after serving thaeir function for the generatiom of power, It is
evident that they mus? be held far the use of the public for ir-
rigation purposes.

ACTS OF DEFENDANTS THEMSELVES EVIDENCING
PUBLIC UTILITY WATER SERVICE

Complainant contends that the Western Cemal Company is
not really a mutusl corporation, but a2 mere pretended mutual organi-

zetion created by and still wrolly coantrolled by the power cozpany,
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and that they both have operated as public utilities in the sale
and distridution of water for irrigation purposes. It is necessary
to review the facts on this feature of the case also somewhat ex-
tensively.

Brief reference has already been made to the :sale in
1915 of the Fecather River Canal Company properties to the Great
Testern Power Company and the Western Canal Company. It appears
+hat the Power Company, or those connected with that corporation,
agreed upon the purchase of these properties in October 1914, and
at that time some sort of contract to purchase and escrow agree-
ment was exeeuted. Deeds to the property were not passed until
August 1915. In the meantime the Great Western Power Company
ceused & new corporation, the Western Canal Company, to de & ganized,
and at once emtered into several comiracts with the latter, ar-
ranging fully the contractual relations between them looking towaxd
the disposition by the Power Company vhrowgh the medium of the
Canal Company of ell waters released into the Feather River after
serving their purpese for the generation of electricity. Having
ripst made these intercorporate agreements, the Power Company
irterests thex excrcised their option to purchase thé existing
capal system and water rights by causing two deeds to be executed
therefor. One wes made to the Greast Western Powex Company cover-
ing the Norris water rights on the Feather River, and the other was
mede %to the newly organized Westera Canel Company covering the
canals, rights-of-way, and franchises. Each deed was executed in
the pames of both the Feather River Cansl Company and the Feather
River Mutual Teter Company by thelr common officers.

| The Western Canal Company was organized =s a mutual cor-

poration; <that 1s to say, it was provided in its articles that

+he purpose was "to sxpply weter for irrigation amd domestic use
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to the stockholders of saild corporatiom, and only to said stocke-
holders, for use on land owned or be;pg purchaesed by said stock=-
holders, aggregating spproximately tw hundred thousend acres
situate in the Counties of Butte, Sutter, Clenn and Colusa”. In
its by-laws it was provided that "from and after the purchése by
any stockholder of this corporation of water from this corpora-
tion and the use of such water on lands within the area aforesaid
which are owned or belng purchased by such stockholder, as afore-
sald, shares of stock of such stockholder equivalent in nurber to
vhe number of acres of such land, upoa which such water is used,
shall bYecome sppurtenant to such lend®”. Its dy-laws were not,
however, recorded in any county within which such lands were
cituaeted, as seems to be required by Sectlon 324 of the Civil Code.
It was a condition of the basic agreements between the
Great Western Power Company and the Vestern Canel Company that all
of the 200,000 authorized shares of the latter, except 5000
shares to whick reference will be made later, should immediately
be issued to the Great Testern Power Company, although 1t owned
no lands to whick said stock could become eppurtmment. It was a
further requirement under said agreements, however, that, upon de=
mand made by the Canal Company, the Power Company would transfer
stock to such landowners as the Cznal Company might nominate, for
not less than fifteen dollars per shares The Canol Compamy pro-

cceded at once to enter into stock sale contracts with landowners,

although iv held no umissued stock for that puIp ose, and, between

1915 and 1930, did sell o contract to sell g&'total of 21,713

sheres to irrigators, all of which shares were or will be transferred
out of the original issue mede to the Great Testern Power Compamy.
Yet, when so traasferred upon the bookxs of the Canal Compeony, &

new condition was imposed thereon to the effeet that they shell

be appurtemant to the lands of the owners. All stock retalned by
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the Power Company (now 174,062 shares) has been held dy it as
a corporate asset snd pledged along with its other properties to
secure its bond issuves.

The purpose of this arrengement vill become more clear
as other features of the dasic contracts beitween the two coxpors—
tions are examined. The cash conmsideration of 30,923 paid to the
two Feather River Companies for thelr canals and water rights was
paid by the Grest VWestern Power Company alone. In addition, the
Wiestern Canal Company was to hold 5000 shares of its authorized
stock for delivery without charge to those persons who had pre-
viougly acquired "water rights” in the Feather River Cenal Company.
Later, upon request made by the officers of the TFeather River

Company, & total of 4,175 shares of Vestern Canal Company stock

was issued to holders of zuch "wealer rights", each share being

made appurtenant to particular lands. Every stockholder of the
Testern Caxnal Compeny, other than the Power Company, was required
also to execute & water purchase contract, each contract specify-
ing the emount of water ttidc might be received annually and the
rate 10 be pald.

Thus the lendowners who desired water for irrigation
negotiated nominally with the Testern Camal Company. Contracts
for the sale of stock and for the delivery of water vere made by
1% alone. =But the stock actually sold was the stock belongng to
+he Great Testern Power Compamy, and the recoxd 1s clear that the
letter corpvoration determined the price at wrick suca stock dould
ve sold. It was a condition of the basic agreement between them
taat the price should nov be less than fiffeen dollars per share.
Prices varied in fact from fifteecn to forty-rive dollars per share.
TUnder other provisions of the contract between them, the rates

which the Canal Compeny might charge for water were Tixed. It
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wes a condition that the Canal Comdeny should never pﬁrchase
water Zroa sny other source. All receivis fram the sale of stock
went, of course, to the transferor, the Creat Testern Power Com=
paxy. All gross receivts from the sale of water also went direct-
ly to tae Power Company, it making the collections, keeping all
records, furnishing office space, and paying all expenses of
operation of every kind. The “estern Canal Company under the
agreexeat, could demand from the Power Company the &elivery of
enough water to meet its obligations under the water dellvery
corntracts made with land-ovning ctockholders, butl was not Im-
nedistely recuired to pay in reiturn any more cmmuslly than the

water cales actually collected under such contracts. How-

it appears to have assumed a contingent llability to the

Company of $150,000 zmnuslly, @ liabllity which tolals To
dave §i,769,588.

though title to the physical cannl properiies was
token in the name of the Testern Cenal Company, they were mid
“or, s seen avove, by the G estern Power Company, and in
additlon, all improvexmexzts to date have been msade by tre latter
only. The invesiment to date tctals $85%,210. Ageinst this ine
vestment the Power Compeny has obtzined from sales of western
Cenal Company stock issued to 1% 2’'total of ot least w308,813,
and, in addition, has due iV under stock purchase agreements the
mm of £69,905. Totel receipts from waler sales to landowners
~om the fiftecn vear period, all collected by the Power Compeny,
re $1,010,181. .gainst this account the Power Company heas
chargéd ©58%,142 for meintenance and operating expense.
Ever since the incorporation of the Testern Cexzal Come
pany, the Power Compaxy has renained in complete control of its
Muck evidence was introduced by complelzent on tals

point. Its officers heve been also officers or employees of the
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Power Company. The relatively small number of shares held by
water-using lendowners have never been represented at any stock-
holders' meeting, nor, it is admitted, have such stockholders ever
been gifen notice of such a meeting. Only four stoékholders' meet=
ings have been held since incoxporation, and those for the purpose
chiefly of perpetuating in office the board of directors chosen
from the Power Compeny pversonnel. The five shares held by‘the Tive
directors to qualify them for their 6rfices have been endorsed
and left with the parent corporation.

It at once becomes apparent thet the scheme thus con-
ceived and followed by the Great TWestern Power Compeny for the
sale and distridution of its water was patterned after the plan
adopted at about the same time by the California Development Co.
in the Imperial Valley region, and sustained dy the Supreme Court
of Celifornie in the caese of Thayer vs. California Development Co.
(1912), 164 Cal. 117) I believe, however, that the facts here

are ciearly distinguishable, and, even without the other clear
evidence of the dedication of defendants®™ property to the public
use, that on this third dranch of the evidence aloxne, it is shown
that these corporations have operated as public utilities, and
not as mutuel or private companies.

It may be conceded that this Commission has no juris-
dietion over purely mutuel water compenles. 3But, with the pos-
sible exception of the California Development Co., the orgenization
and purpose of those companies which have been held not to be
utilities hes been truly mutual, a co-operative endeavor thyough
the medium of a stock company to administer & water system in which
each stockholder had o severable interest at the time the mutual

orgenization was created (Eildreth vs. Montecito Water Co. 139

Cal. 22; Stratton vs. Railroad Commission, 186 Cel. 119) Here,

pew lzndowning stockholders are added et will, and nom:héve POS=

sesced or now possess any private water rights. The defendant




Canal Company d1d make some of 1ts stock appurtemant t land, as
seems o be contemplated by Section 324 of the Civil Code, dut

such stockholders reccive water service by virtue of thelr sep-
arate contracts with the cornoretion, notv because of their owner=
ship in any private water right. And under such water service
contracts the charges for water are definitely fixed, a fact wholly
inconsistent with the definition of a2 mutuwal water company con-

vained in the Act for the Regulation of Water Companies (Stats.

1913, v. 84), wich requires that water be delivered to its

members at cost. The charges made by 2 mutwal company to 1its
members must be proportional to thelir ownersip (Copelend vs.

Fairview Teter Co., 165 Cal. 148). But the water-using stock~

holders in this so-called mutuzl compumy own only a fractional
part oX the total stock Issued, yet thecze same stockbolders pay
the entire mim ¢ue under the contract between their corporation
and the Power Company. The major portioa of the stock of this
corporavion is not held by water-using landowners, and is not
appurtenant to sny land, yebt that stock dictates and controls
every act of the Canzl Company for the benefit and interest of
the perent coxporation.

Herein lles the distinetion % be Hund in the case of

Theyer vs. Californie Develooment Co. From the Court's recital

of facts in ithat case 1t appears thet all of the 100,000 shares
of authorized stods of the mutual canal company, except 2500
shares, had been sold to water-using landowners. And the Court
mede the Turther significent finding that the mutuel corporation
was not dominated or controlled by the Development Company. Had
the facts been otherwise, as in the case before us here, doubt-
less o different result would heve been reached. See,Imberiai

water Co. No. 5 vs. Eolabird, 197 Fed. 4.

i8.




From the emtire evidence presented concerning the water
operations of these defendants, it must be found that the Great
western Power Company of California holds its property and water
rights subject to the pudlic use for irrizetion and domestie pur-
poses, and that this defendant ig primarily responsible for the
continuance of that pudblic service. The Vestern Canal Company is

not & mutucl water company as defined in the Act for Regulation

of TVater Compenfes, and, doubtless, were it stand ng alome, would

not be exempted from the Commission's regulation. It is vested
with the legal Vitle to a carnel system, a part of which was from
the begianing Impressed with the pudlic we. But the fact can-
not be overlooked that it is violly a creation of thée Power Come
pany, and a device by which the latter has sought to escape its
public obligation. The canel Company owns no water rights,
and without these its pudlie utility function must be limited to
2 mere waler transporting sgency. 3But even in this respect, 1t
i only a corporate fietion. Its title to the canal system is
only & nominal title. The originel purchase priece, as seen above,
was paid by the Power Company, and all additions thereto have bheen
made by the latter. The Power Compamy holds all water rights,
not only those purchased fram the old Teather River Compeny, but
others acguired In part dy the exercise of Tthe right of exinent
domain, and necessarily, therefore, devoted to the public use.
Moreover, the water service actually rendered during the past
fifteen years must be deemed to have been rendered by the Power
Compeny aloce, by reason of its complete domination and control
over the propexty axd affairs of its subsidiary corporation.

I am of the opinion, therefore, that the complainent 1is
entitled to the relief for wnich she prays. The defendanty?ower

Company, by the inheritance of the obligations of its wvarious pre-

19.
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decessors and by its owa acts and declaretions, has undertaken
the service of water to a large =area surrounding the lands of
¢omplainant, end, in fact, her lands at one W me received water
from the same ditch system. There is no evidence that there is
net & large quentity of water available for this use.

There is only one other consideration thet needs Yo de
nentioned. Certein water-using stockkholders of the Western Canal
Company intervened in this matier to protest o finding by the
Comuission that the service they rececive 1s thet of a publie
wtility. They ask the Commiscion Yo consider the inequality of
thelr vosition es large ilnvestors in the s tock of the Canal Company
should the Commiscion hereafter fix a rate for water use applicedle
to stockholders and non-stockholders allke. The position in which
these stockholders now £ind themselves cemnot, however, affect
tke Commissionts determination of facts in this proceedigg. In
a proceeding for the fixng of rates, the Commission méy consider
the egquities advaﬁced by every consumer. If there is any doubt as
to their rights as stockholders to share in the profits of the
utility*s operations, %that matter is for the civil courts to
determine. If equity requires an adjustment of rates to conmpensate
for their contridbution to copital, the Commission is no doudt em~

powered to make such an adjustment (Live Oak Water Users Assn vs.

Reilroad Commission, 192 Cal. 132).

I £ind, therefore, that the defendants herein, Westérn

Canel Compary and Great Testern Power Company of Celifornia, owm,
control ané operate thelr properties axd water rights for the
furnishing of water for irrigation and domestic mses for ompensa-
vion and as public utilities within this state, and that said de-
fendant corporations are "water corporations™ witkin the de-

finition and meening of that term as used in the Public Utilities
Act snd the ict for the Regulation of Water Companies of the State

of California.
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I recommend that an appropriate order bBe entered
herein directing the dofendants to file tariffs, rules and re-

guletions governing the performence ol the service in question.

CRDER ON REHEARING

The complaint in the above entitled metter having been
heard by the Commiscsiorn, and 1ts Opinion and Order No. 23196
rendered thereoz on December 19, 1930, dismissing sald complaint,
and, thereafter, a rehearing having been grented ani the metter
again submitted for decision; and the Commission now being fully
advised, and baesing 1its order on the statement and.find;ﬁés of

fact in the foregoing opinion, and good cause appeering;

IT IS HIREBY ORDERED, that the said Order of the Com-
mission, No. 23196 of December 19, 1930, be rescinded and set
gside; and

IT IS HEREBY FURTH:R ORDERED, that the derendénts
GCreet VWestern Power Compuny of Californi= and Testern Cansal Com=-
vany immedistely file with the Commission rates and regulations

Irrigation
covering/ X

water service within the ares in the
Sacramento Valley served or heretofore served under thelr exisi-
ing canal system, inciuding service to the lands of SARLE E. LUDY,

the complaizaxnt herein;

IT IS HEREBY FURTHER ORDZRED, that the Commission re-
sérve Jurisdictior in this matter to make any further order in

these premises egainst either or botk of sald defendants herein.

Mis Order shall become effective twenty (20) days




from the date hereofl.

The foregoing Opinion and Order on Rehearing are
hereby approved and ordered filed as the Opinion and Order on

Rehearing of the Railroed Commission of the State of California.

f\
Dated at San Frencisco, California, this 2/ dey

of ﬁﬂ—c—bwv&"& 1951 .

Al /b é..
VL YR AT e

Commigsioners
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