
Dec1s1on No. __ ?_,4_3_9_8_ .• 

UOTOR FREIGHT TEPUIN.tl.L CO~!P..u.-ry, 
u cor ~r at 10n ~ =.d. S:"-X JOAQ,U!N 
V,l'J.;r.zY ~~SPOP.TATION COM?\NY, 
Co cor :po:re. t iOn., 

CC'mplllinan ts.. 

vs. 

ED. R. B'O:?XB, T .. C.. ll;J.:r..A.CE JI 

J ~ :S:.. DRINNON, E.A.P3Y .. r.... 
SOPPING, GEORGE C. I.:E:E'ECK, 
:aUS~S lv!E:N'S ~.wwAL EXCHANGE) 
L~D., a corporo.t1on, JO}:N DOE 
O~"Z '1'0 :rIF!'Y~ incl~ 1ve, JOEN 
DOE CORPCR..l.TION ONE TO FIVE, 
1nolilSive~ JOEN DOE COMJ? .. ~Y~ 

Deteua.anto;' 

COose No. 3100 

OTMelvon.y~ Tuller c..nd. Myers,. by B.E. ,Ahl.:port 
_ tor Com~lainant. 

Mo.=k A. Rul fo:" Det'endonts. 
Woos. Joh:lSOJl for Sou.thern Pac1t1c Com:t:any, 

Intervener. 
Ed.ward. Stern fo r Rai lwuy Exp ress Agen cy, Inc.) 

Intervener. 

BY TEE COMMISSION: 

OPINION ..... ------
CO!llplo.in:;. nt ~ Motor 1=e 1eh t Terminal Company ~ a 

corpor$.t1o:l, operating uutoIlX:lt1v·e service u:lder a,uthor1ty or 

this Commiss1o!l betwClon Bo.kerc1"ield ~nd. Los .A:nseles, pro:ys tor 

c.n order rellu1r1ne Business l~en's Mutual Exchange Ltd., and 
.. 

R.!.. NAxr.ell (subati tu ted. :Co:- Ed 3:. Bake) to cease Otto. desi st 

perto~ce of common ~rrier serVice bot~oen Bw~rsrleld and 

Lo~ Angele~ ~~til s~id defendants have roceived ~ certificate 

o-r :public convenience and necessity theretor, accord.ing t.o 

Chapter 213:) stc.. tutes of 1917~ as t:lIrell.d.ed~ 

Public heari:lgs thereon were CO:ld.ucted. by Examiner 

Xennedy c.t B~ers:Cield and. los .\.ngo1es, the mlltter has ":>een d.uly 

~~1tted and is now ready tor decision~ 



Der en.dent B'US inez s Men's Mutual Excb.~nge Ltd. was 

orsa~ized under Title XXII ot Pert 4 of Division 1 or the Civ11 

Coc.e' e.s e. cooperative non-prof 1. t corporation zorving mutually 

only its own m~bers ~t cost. The objeots ot the corporation 

C-::::xb 1bit No.4) ore collective buying, cooperative de!iveries 

and ~ulin£~ to o~er~te warenou=es~ to do cooperative advertising, 

to collect d.elinCluent a.ccounts or any other coope~ati,ve bu.siness. 

The record. shows tb.o.t only one Ilct1vltyhas been actuc.lly 

established -- t~noportation by truck, although two efforts . 
were .::o.aCle to colleot d.e11no.uent'o1l1z. No:,lim.1tc.tlon e.s to member-

Ship iz provided by th e art iclcs 01" incor:pol":lt 1.on out in the by-

laws (Exhibit No.5, Sectlo::l. 2) mem.bersh1.~ ,is lim1 ted ,to tt:lot 

to exceed 50 percent o~ ~e 'buziness men~ in ~y city or any 

county. It 1s argu.ed bY' defendant' that this 1s c re;ject1on ot: 

50 ,eJ:cent of th e "'busi.::less me:l." described and, there~CJre~ 1s 

no t s.~ ofter '~c the. public gC!'le::o.lly a~d no t an otfer sub jecting 

the corporc.tion to the stll tus of a cOmJ:llOn carrier and hen ce 

beco::l1ng o.D:ens.ble to the Aut 0 Stage and. Tru,ck Transportation Act. 

This 11mit~t10n ~d the non-~rofit mutual operations defen~~ts 

clai: distinguish it from the "'transportation company"' definition 

of that act .. 

The corporat ion was organ1zed in 1930 oy one E.K~ Errett. 

It:::. 1nco=por~tors Viere Jo.I:JeS K. Drinnon, of 'Palmdale, Ec.rry A,-

RoppinG 0 t Pe.::'ade:lc. 0. n:l T.C. Wallace 0 t Potlo,na. TIle recor~ 

discloses that none ot these incorpo:ators, vho are: o.lso the 

directors, ever used. ::c.y o'! the ::;erv1ces ,ot the corporc.t1on., 

~othlns appe:J.rs to ho.vo 'boon done 'by the corpol"ation U!l.t11 MAy 1<J31 

wn~ memberships were solicited ~d sold tor $5. m~bcrshlp tee 

and $5. a year dues additional. A m~bers~ipent1tled the 

sh1 'O'Oer to demand. t,ne servi cas of' the corpore. t1.on fo r his oaneti t. -.. 
The only services perforrecd were tnosc o~ transportation and t~e 

reco:-e. shov."o that so11c1tc.tion was based. on benefits of .reduced ' 
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e· 

tra~~ortat1on charees. The only income ot d.efendc.n:.t was tram 

trans :.;:orto.t ion c 11e.:-gcz .. :i:lefendOJl.t corr-oration argue:; tho.t it 

could ~ot estab~sh ell its activities at onee ~~ selected 

t:-ansportation ~s a beSinni~. Admittedly the cOJ:''POratio::l had. .. ' 

no ~ds to ~egi~ ~th (except the tees collected) ~d hence its 

1: .' ~. . 
3~~jj1~SS ':m.S :P.l.9.C~d. in the h~J;.a.s of C-ooreo c. te'boek c,.::;; ~o.ecr-

trea.::;uror. ::::'o~ock elltereO. l:c.to ver'be,l. as=eem.en.t n·th one 

ond. los :.nse10s c. t the rate ot ::;:5. per ton. !.:::. te:- Burl~o ,rot1re<l 

:::r..rl e. "17I'1 tte::J. contra.ct (Exhi 01 t No.2) \'I"3os entered into oett'een 
cle:!'e:tdant oo:-poro.t1on. unc.e:- Lebock' s si~c.ture,. wi th li.L. xc.xwell 

for tho zo.me sorvi co', "'tho eom.~en~a t1on. 01' said. oontractor 1:or 

said. haUling shcl.l be ~t :?on agreed rate p~ hund.redweight" end: 
-

"to be agreed. upon tro::n. time to t1m.e". The co~tract calls for 

cc.rriage bct~ecn any pOints but under it n9 hauling was do~e by 

1lc.X'i7011 except between los .~gelez :am Ec.l-::er sfi eld. Lebeck 
''\ testi1"ioc1. that MaX':lc1l ir.::,S pc.1d ~p5.00 a ton. 'for this ';';O;l"lt; tbat 

the ::.verc.zo lo::.d ":laS threo to!lS; tho.t ta.o back hau.l :C'rom Bakers-

fiel~ ~s negligible in amount. The contract may be termiMted. 

inztantly upon :.ot1co 'by e 1ther :Party .. 

It turthcr cppear= that Lebeck began solicitation or 
In 0.11 28 

tr:;:....,,::z.port:.tion mto cb.:=sed. wc..s 50 cents per 100 pOunds; (or losz 

according to comrroclity 0::' q,u:mtity) which. is less than tho.t or 
There was fr~~k ~~ss1on by der~~nt that 

0.11 tr~.::;.portatio:J.. servi cas hc.d oeec. per.1'ormed. for compen:;;a.'t1011, 

ths. t the opere. t 1o::l VIa::; bet"'.:cec fixed. tcmini ~ Counsel for, 

daten d:lnt in his bri of concea.e~ thc.t.·, 1 t d..otonclunt wore a.. CO::aIl'!O:c. 

c.:;.r:ier, it is Co loso.l er.. ti ty :::u.bject to ttej'Ur1.sc.ietion ot tho 

Co~ssio:J. n~s3?1te of its no~-?=ot1t~ cooperative c~~cter.~ 



CoIt.pla.1nax. t cl~ims tb.:lt the corporation is e.. mere ~hem. 

o.nd. su~terruge a.nd that a.nyone ;,:Uling to pe.y due::: can rece1ve t1:e, 

service otf'ered; th~t tho l1mit~t1on to 50 percent ot the "businecs 

men" is practically no l1m1 te.t1on. In this connection it is to 

be noted tha.t this limitation is fixed. only through a by-law 
which my b,e anended :l t ~ny t:!.me by a vote or :rr.em:oers, eo.cb. member 

hC.ViIlg one vote. ,The phre:.se "50 percent or the business 

mell" itself is indefinite, 0.$ the n~er ot "'bus111e::s men", as s'C.eh~ 

is 1ndeterminable~ It is also note-worthy that the management 

ot the eor:po=~t1o::., -:rhile theoretically ,in ,the control or t.he 

metlbership, is re3.lly vested in the meno.gcr-treasurer 'U:lder '~lle 

contract executed 'by t1:e, d.irectors with him ~b.ereby the F'or1 ts 

e.re to be divided be:tween the members and the m:;mager-troasurer -

10 percell t to" the :n.en:.bers and 90 ~~cen t to t'be: me.ne.ger-treasUl'er~ 

The transportation business h::.s been: prof1't::::cle but no division ba.s 

been mclo, :ll though Lebeck tectitied. he had. received. all net 

~l'Il.ings. 

The org:=l1z:lt10n was not formed by sb.ippers~ The 

incorpor~tors never used it: serv1ce~ Whs.t they did was to. employ 

Lebe~~ who himself ~nd by the use o~ R. Irw~ as solicitor sold 

m.embership:::. 

How they were sold is =ele.ted by !i.I. Kimsey ~ p:::ool':::1etor 

or Class "A" Motor Company of Bakersfield.. Kimsey testit:1e'd tbat he 
! 

was 5011c1 ted by Irwin il: May 1931; Irwin told, him he could ship 

more economically =.net presented a rate of 50 cents per 100 pound.s. 

Ktmsey paid his dues V~y 16 and receivod c~rv1ce almost immediately. 

Be!o:-e tb!t t the bulk of· his shipments had. moved to Bakersfield 

fro:::r:. Los Angeles vie. cotlplai:l.a.nt, Motor Fre:1ght Terminal CO:t:lPany~ 

at c. re.te or 75 eent:::. !'6= 100 p01.mds; he o.lso had used Eailt':ey 

l!:xpress ..'i..Bency, I:;;c. It was s t ipulat eO. by defendant t~t 0 ther 

Bakersfield shippers who w.ere membors and were under,subpoena 

would testify in suostance tbe s~o. 
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No claim is =.o.cle t h::.t the c orpor e. t 10::.1 1 s no t Sot ch an 
entity as my be with1:l. t:t:c juri:dict1~:c: of 'the Comr:.i:::sioD. if it 

is in fact r~d.er1ng :::. common c:::rr:i.or service. No quest ion as 

to the disre&lrd1:ng of corporc.te enti't;{ is involved. The sole 

issue is whet:b.er the operation: a:-e those of :;:. cc:n:mon co.rrier 0':: 

8. pr1 v:::.te car:i.er. "Members" only a.re entitled to service • 

.b:Ay"cone. fide, =eputable business m.o..:l who c~ use the service 

:r:leI:l.'bers 1s l1:r:lited to· 50 pcrc<mt of: such business m~ in aIlY' com-

::J.un1ty. Active solic1 tation ot ~osl'ect1v:e members 'WaZ. earned 

on u:lt1l the filine ot the co:::.plaint. The record. dees :lot show 

that m~bersh1p was re~~sed to ~one. AS was said 1n Re Leh1~ 

Valley Trans!. t com'O~ny (?o.~), P.U .R. 1928A,. 506; 

"It a carrier for profit 1s 'by c1rcumsto.n.ceo 
c.vc.ilaole to a portion ot the cons·iznors 
and cons1gnees i~ a given territory w.ho 
are w1l11Ilg to make more or less tlle same 
arronger:ents as pre~il with. existing 
p8.t:r:ons~ it c:m not ·oe said that this 
carrier has so circu::.scri bed his r ield 
o:C operations .that he must be regarded e.s 
:l 1'r1 vate carrier." 

See, e.lzo, Re Jack H1rons~ 32 C.E.C~ 
48, D.!td cases "C.b.ero cited:; Tl'lornewill 

G ", ~ R C OA~ CaL's' v. regory, OJ_ .., ••• O":I;V; ~n: orn:t.a 
Transi'to do. v. Au.to Tours Con t inen.taI 
CIU~ Sl d.E.C. 158; petaluma etc. 
2. • v. Leal, 33 C.~.C. 6$; 
Sierra RY.--rrc: v. Berg~ 35 C.R.C. 50s; 

ORDER ........... --
It is hereby round as a fact that Business Men'S. Mutual 

-
Excb..:nge, Ltd., 0. corpott tion" and. R.I.. Mo.xwe1l, are eDgig:ed in the 

operc.t ion of' So COm:DOI:. carrier trucking se...-vice oet\"teen Los Angeles 

and. Bakersfield, within the meo.niI!g ot statutes 19l7;. Chal'terJ?l.3, 

as o..mended, without first hc.ving o'bta.:1ned ,a cortitica to or public 

conven1e.t:..ce =.nd necessity theretor; and 
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IT IS B:EREBY ORD~.ED 

. -
corIOratio::l, and H.I.. Maxwell; :::..n.d. eac.b. of them, ee:lSe o.nd desist 

such common earrier operations unle·ss e.!ld until th.ey shall have. 

obtained. a certificate or public convenience and. necessity t'rom 

this CO!l.1lllSS ion; o..nd 

Tlu t the secreu.:.ry or 'lile COm:nission cause personal 

so:::vice of a certified. copy or this opinion c.nd order to be 

::n.c..d.e upon so.1 d Eu.cine ss 'Mon' s MIl tual :!:.xoho..nee, I. td., c.nd upon 

said R.I.. Maxwell; that e. cor-tifi ed copy 0 f. this op1n1on and. order 

be ~1lea. to th.e district c. ttorneys ot Los Angeles and. Kern . 

Counties; to the Eoard. ot: Public utilitios o.nd Trc.nsporto..tion ot' 

the City or Lo s A:'lgeles; c.nd. to the DeInrtmen t or Public Works, 

DiVision of W;Otor Vehicles: DJlcl 

~n~t this order shall become effective twenty (20) 

days atter the ~te of serrlce above mentioned.. 

The foregoing opin1on and o:-dor are hereby approved and 

adopted :!Z the opinion ::.nd order 01: the Railroad. Comm1::s ion of 

the state of Cc,l11brn ia. 

Da t eel c. t 80...'1 F::'o.n.c is co, 

a,&-L1lY;=1..z...£..-(" / 1932.. 
~ /' 

.r:d ...... ~ 
d;di£ '. 

T-"' . 


