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BEFORE TEE RAILROAD COMMISSION OF THE STATE OF CALIFCRNIA

MOTOR FREIGET TERMTNAL COMPANY,
a corporation, omd SLAN JOAQUIN
TALIZEY TRANSPORTATION COMDANY,
& corporction,

Cemplainanice.
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ED. Z. BURKE, T.C. WALLACE, )
JANES X. DRINNON, HARRY A. )
ZOPPING, GEORGE C. LEBECK, )
BUSINESS MEN'S MUTUAL EXCHANGE, )
LTD., 6 corporation, JOEN DOE )
ONZ 10 TIFTY, inclusive, JOEN )
DOE CORPCRATION ONE TC FIVE, )
inclusive, JOEN DOE COMPANY, %
Defencantc. )

0'Melveny, Tuller zrnd Myers, by B.Z. Ahlpert
. Tor Compleinant.
Moark L. Hall for Defendants.
T.Se Johnson for Southern Paciflc Compeny,
Intervener.
Téward Stern for Railway Zxpress Agency, Inc.,
Intervener.

BY THE COMMISSION:

Complainant, Motor Freight Terminal Company, é.
corporat ion, opercating automotive service under authoxrity of
this Commission betweon Bakersfield and Los Angeles, prays for
cn order recuiring Business Men's Mutuel Exchange Ltd., and
Hele Yaxwell (substituted for £E H. Buz;ke) to cease oxd desist
performance of ¢commoxn carrier service betwoen Bakersfield and
%05 Angeles until sald defendonts have roceived a certifimte
of public convenience and necessity therefor, according Lo
Chapter 213, Statutes of 1917, a&s amended.

Public hearings thexeon were coaducted by Exeminer
Kennedy ot Bekersfield and Los Angeles, the patter has been duly

subzitted and is now ready for decision.




Jefendant Business Men's Mutual Exchange Ltde was
organized under Title XXIT of Dart 4 of Division 1 of the Civil
Cole’ as e c¢ooperative non=-profit corpcraﬁion,sorving nutually
only its own members at cost. The objects of the corporation
(Exhibit No.4) are collective duying, cooperative deliveries
and heuling, to operate warenouses, to do cooperative advertising,
to collect delinguent accounts or any other cooperative business.
The recoxd shows that only one activity has beex actwlly
cotablished == tronsportation by truck, olihoush two efforts
%e:e‘made to collect delinguent billz. No.limitzotion 28 to member-
salp is provided by the articles of idncorporction dut irn the dby-
laws (Exhibit No. 5, Section 2) membership ls limited to ™ot
w0 exceed S50 percent of the business men™ in axny city ox dny
county. It is argued by defendant that ﬁhis 1s o rejection of
50 percent of the "dbusiness men™ described amd, therefore, is
not an offer ¢ thé public genefally'and ot an offer subjecting
the corporation to the status of a common carrier and hence
beconing amenadble to the Auto Stage znd Truck Transpordtation Acte.
This limitation and the non-profit mutual operations defendants
claixm dlstinguish 1t from the Ttransportation company™ definition
of that act. |

The corporation was organized in 1930 by one E,K; Errett.
Its incorporators were James XK. Drinnen, of Palmdzle, Eorry L.
Sopping of Pasadens and T.C. Tallace of Porwons. The recoxd
@iscloses that nome of these incorporators, vho are also the
directors, ever used ony of the services of tne'corporation._
Nothing appears %o have beea done by the corporation until May L1931
waca memberships were solicited and sold for $S. membership fee
and $5. a year dues additional. A membership entitled the
shi??er to demand the services of the corporation for his beneflit.
The only services pefformcd were those of transvortation and the

record shows thas colicitation was based on benefits of reduced -
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tra:sportation‘charges. The only lncome of defendant was L{rom
trzasyortation charges. Defendant corporation argues that it
covld not establish 2ll itz activities at once and selected
transportation zs a beginning. Admittedly the corporation had

no funds to begin with (except the fees collected) ond hence its

v N q . . '
h\lsméss mes piaced 1n the herds of Goorge C. Lebock as maxager-

treasurer. Lodeck eatered into verdel agreement wLUL one
E.T. Burice to transport froight of mexbory betjrfeen Sekersfliold
and Loz Anzeles at the rate of $6. per iton. Iater Burke rotired
and & Tritten contrect (Sxidit No. 2) was entered into between
defeondant corporation, under Leboeck's gign“*u-o, with T.L. Xexwell
for the same service, ™tho ccmpansafion of saild o ntractor for
seid hewling shell be 2t an agreed rate per hundre&veight" and
5o bo agreed upon from time to time™. = The coztract calls for
éa* lage betweon any points but unaor it no hauling was done by
Mexwoell except between Ios Angeles and Bekersfield. Lebeck
testified that Maxwell wos pald $5.00 a tom for this wrk; that
the avercze lozd mes threc TO1S; that tac back haul from Balkers=—
field wos negligible in cmount. The contract mey be texminated

upon notice by either party.

It further sppears that Lebeck degan solicitatlon of

o

zmembershine in BaXersficld snd Tos ingeles.  Im all 28

0y

members were obtai“cd of which '23 were in Bakersfield. The
troansportatioz “ye chozged wacs 60 cents per 100 psunds, (or less
according to commod ity or quantity) whick 1s less than that or
coxpleinent hercin. There wes frezic aémission by defendant uh&t
2ll transportation services had beem performed for comnenuamion,
that the operation was between Tixed terminie Counsel foxr
defendant In his brief concedes uha.t., 1T defendant were = coxmon
car:ier; it is o legal entlity subject to tre juriséiction of the

Commicsion "ixspite of itz nom-profit, cooperative choracter.”
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Complainant claims that the corporation is & mere sham
and subterfuge and that anyone willing to pay dues can receive the
service offered; that the limitation to 5O percent of the f"'m:.sine:-.zs
men™ is practically nmo limitatione. In this connection 1% 1s to
be noted theb this limitstion is fixed omly tarough a by-law
which may be axended at any time by a vote of members, ecach membder
hevizg one vote. .The phrase "50 percent of the business
men™ itselr ic indefinitc, oo the awmber of "business men®, as such‘;
1 indeterminable. It is also note-worthy that the managément
o? the corporsiion, while theoretically in the control of the
membership, is really vested in the menager-treasurer under the
contract executed by the directors with him wrereby the profits
ere to be divided between the members and the managér-treasurer —_—
10 percent to' the members and 90 percent to the manager-treasurecra
The transporietion dusiness hes been profitadle dut no division has
been made, slthough Lebeck testified he had recelved all net

carningse.

The orgenization was not formed by shippers. The

{ncorporators never used its service. What they did was to employ
Tedeck, who himself and by the use of R. Irwin as solicitor soid
nemberships.

How they were sold is related by Z.I. Ximsey, proprietor
of Class ™A™ Motor Company of Balkersfield. Ximsoy testified that he
was solicited by Irwin iz Mey 190%1; Irwin told iim he could ship /
more economicelly and presented a rate of 60 cents per 10C pounds.
Kimsey paid his dues May 186 and received service elmost immediately.
Before thet the bulk of his chipments had moved to Bakersfield
froz Los Angeles via compleisent, Motor Freighs Termimal COmpanys
at & rate of 75 ecents per 100 pounds; he also had used Rgillwaey
¥xrress ageney, Imc. It was stipulated by defendant that other
Bakersrield. shippers wao were members and were wnder subpoena

would tecstify in substance the samc.
-




No clelm is made thot the cerporation is not stch an
entity as may be within tke Jurizdictiom of the Commizsion 1f it
ig in faet raudering o éommo.n cerrior service. No q;ues’c ion as
to the disregarding of corporate entity is involved. The sole
{esue it wheither the operations are those of & common carrier ox
a private carrier. "Members" only are entitled to service.

Any bone flde, reputable businecs man Who can use the service
offered ls eligible to mewbership, provided that the number of
members iz limited to SO percent of such business mex in any com=-
amity. Acvive solicitation of prospective members was carried
on Wil “ne filing of the complaint. The recoxd &es not show
that membership wec refused to aayone.  AS Was said Iin Re Lehigh

Yelley Transit Comvany (Pae)s PoU.Re 19284, 606,

nIf a carrier for wofit Iz by circumstances
available to & portion of the consignors
and consignees in a given territory who

are willing to make more or less the same
crrengemerts as preveil with existing
patrons, it can not ve said that this
carrier has so circumscribed his field

of operations that he must be regarded as

2 private carrier.” .
See, &lzo, Re Jack Hirons, 32 C.RCe
48, and cases uaere clgzsaf; Thornewill
Y. GE2OTYs o4 CoReCe ;5 Colll ornid
TTaTsi® Coe Ve Aute Tours Contin enoal
Cotby OL CaRela s Petaluma €LCe

l"i. do Ve Ioe&l, 3O CaleCo 63;

T1erTe. RVe CO. Ve Borg, 35 C.R.C. 508;

Tt 1z hereby found as a fact that Business Men's Mutual

Txchange, Ltd., & corporstion, snd HE.L. Maxwell, are enéaged in the

operction of a common carrier trucking sexvice between Los ingeles
and Dekersfield, within the meeming of Statutes 1917, Chupter 213,
as cmended, without first navirg obtained a certifim te of public

converience and necessity therefor; and
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IT IS ZEREBY ORDERED

That said Business z..en"-* Mutuzl Exchange, Ltd., 8
corpo*atio.., and E.L. Maxwell, snd each of them, coase and desist
such common carrier oyerations unless a:xd'.. until they shall have.
obtalined a certificate of puvllc convenience and necessity from
tals Compdssion; crd |

Thaot the secreotary of the Commission cause personal
soxvice of a certified COTY of this opinlon and oxder to be
mede upon sald Business Meat's Mutual Exchange, Ltd., and upon
said E.L. Mexwell; that e certified copy of this opinion and order
ve meiled b0 the district attorneys of Los iAngeles and Xern
Counties; to the Board of Public Utillties and Transpoxtatlon of
the City of Los Angeles; and t the Department of Public Works,
Division of Motor Vehicles: and

Thet this order shall become effective twenty (90)
days after the date of service adve mentloned.

The foregoing opinioxn and oxler are hereby approved and
adopted a2z the opinion and orxder of the Railroad Commiccion of

the State of Colifornie.

Dated &t San Frencisco, Calidraila, this 4(72";&@ ot
44//1«44:5111’ 1932. 0 C/’ J
ﬂ =~ \r-‘r o (’_‘,“441/---
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