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Declision No. 2*2%*&3 -

DEFORE TEE RATIROLD COMMISSION OF TEZ STATE OF CALIFORNIA
———000~—-

JARRY SEE, the Brothernood of 2ailroad
Trainmen, by Harry See, its State
Representative,

Coxmpleinanty,
Case No. 3137.
vs.

The Atenison, Topeka and Sente Fe
nelilwey Company,

Defendant.

o N Ml N, e N S N

Herry See for Complainant.

G. Z. Dulfy for The Atchisor, Topok=
and Sente Te Rellway Company, Defendant.

3Y TEE COAISSION:

Complainent herein, Brotierhood of Railroed Treinmexn,
by Harry See, its State Representetive, seeks an order Lrom
this Commissiorn ageinst defendexnt in eccordence witk the law
exnd the facts concerning the operation of & freight train of
more *han forty-nize cars on its mein lize designated as the
Talley Divizion, and betweer stations on that railroed designated
as Eammond 2nd Calwa, & distance of approximately five miles,
with the traizn crew consisting of oze conductor and two brake-
men, in violation of Sectioz 2 of the law known es "Californis
Full Crew Law". (Statutes 1911, page 65)

Defendant in answer doubis 4L tze exforcement of the
Act or the imposition o2 any penalty for the violetion thexeol

‘s withirn the jurisdiction of this Commission; dbut does not




deny the violation of the act ciarged iz this complaint, but
admits that there has been only & technical violetion end that
the same was wholly unintentionel and wnavoidadle.

4 public hearing wes conducted by Exeminer Johmson

at Fresno on December 21, 1931.

The facts edduced Irom the testimony are not disputed.
Witresses for coxmplairant and defexdant concur in establishing
that on October 2, 1931 the Atechison, Topeks and Santa Fe
Rallway Company ren its train lknmowmz as Zxtra 1259 Zast, con-
sisting of seventy-two cars end caboose between Hemmond and
Calwa, a distance of approximately five miles, with & +reizn crew
consisting of one conductor and two brakemen, whereas the ac+t
mown as the Califoraia Full Crew law, Section 2 thereol, re-

guired three brakemen upon such train. The fact was established
that more than four treins ecach way per day o twenty~four hours
are operated on the main track of the Sanve Fe Compary at this
point; in fact that Time Teble No. 65 of said company shows
five passenger train schedules and one freight trair schedule
in each direction. .The dispatcher at Fresno, xnowing that
an additional braxemen would De necessary for thils crew before

t reached Fresno instructed drakemen Jos Tully to report o
conductor Zook for service on Extra 1259 Zast out of 2iverbenk
rior %0 tae train's departure out of Riverbank at 6:35 a.n.

on Q¢tover 2nd. waen vaat train errived at Denair station

at 8:10 a.m. the coanductor notified the chilef train dispatcher

at Fresno that brakemen Tully would be on duty sixteen hours
et 1:00 »em., and that he was of the opinion that this train
would not Treach Fresno by 1:00 p.m. and that he wuld de in

need of the taree brakemen after 1:00 P.. The dispatcher
advised the coaductor to deo the best he could. Wahen the

trein was a short distance from Fresno the conductor received




e message £rom the chie? dispatcher advising him to bring his
trein on o Fresno where tke third brakemen would be furnished.
This trein passed Hammond, %two miles noxrth of Freszo, 2t 1:00 p.x.

and when it pessed throusgh Fresmo station & message Irom tae

chief train dispateher was handed tho comductor instructing him

t0 take vac train on to‘Calwa. No elditionel brekemaen was

furnished as promised by the dispateher. These Tacts were
established by the %estimony of conductor J. A. Zook, and the
testimony of C. G. Fluhr, Superintezdent of the Valley Division

of the Sante Fe, and F. J. MeXile, Assistant General ilaneger.

Ur. VeXie further testified as follows: "The law,
however, was tecianically violated, which we have very freely
and frankly admitted.” Taere were introduced as exniditls
two velegraphic messages s»om the chie? %rain dispatcher, one
instructing the conductor to proceed, that an exira dbrakomel
would be furmisaed, and the second message et Fresno lnstruct-
ins nir o go on to Celwe regardless of the ebsence of <he-
third dbrakeman.

e thoerefore Tind as e fact that defendant oz the 2nd
day of Qctoder, 1931, did rwn & freignt trein of more than
forty-nine cars, nemely, seventy-iwo cars and caboose, on its
main lLine designated as the Velley Division, axnd beiween
stations oz that »ailrozd designeted as Hemmond and Celwe, a
distence of approximetely five miles, with 2 vraln crew consist-
ing of onme conductor and two brakemen, withouv coxplying with
Section 2 of the Tull Crew Law by heving in charge thereor a
train erew of ome corductor end three braxexen.

As 4n Decisior No. 22855 (35 C.R.C. 183), arnd in
Secision No. 23090 (35 C.R.C. 430), against the Soutkern Pacilic




Compeny, Tor violation of otizer provisions o2 the Tull Crew
Law, the Commission held tnat Section 5 of the Full Crew law
rovides pexnal action, and that under Section 72 of the Pudlie
tilities Act 1t L5 vhe duvty of the Commission to see that
constitutional 2nd statutory DProvisions, enforcement of waich
is not specificeally vested in csome other officer or tridumal,

are enforced and odveyed, axnd it was Lfurther nointed out taat

upon request of this Commission it is the duty of district

attorneys to aid in enfoxcement, end to institute and prosecute
actions for the punishmenv of violations, we must 201d here
that the record herein prosents en anelogous case, wita only
+he difference of the mnavticuler section invoived. Hence

our conclusions eand fizdings will be the same. The Secretary

of the Commission will be directel %o send a‘copy of” tris
Opinion and Oxder to the District Ltvtorney of Freszo County,
in waickh county the violationm occurred, with reguest that
appropricte proceedings be instituted agzeinst said defendant

company, or its responsidble officers, under the provisions of

the Pull Crew Lew.
RDZXR

" Complaint having beor mede to this Cormission &s ebove
cztitled, a pudblic hearing having been held thereon, the matier
heving been duly submitted, and {the Commission veilng fully
advised in.the rrenmises:

It is heredby fouzd as a fact, that on October 2, 1931,
in the operation of e freight train of seventy~two cars,
deofendant Aid violete the provisions of the Full Crew Law, all

as more particularly set Zorth in the chove opinion; ard




IT IS EEREBY ORDEIRED, that the Secretvery of the
Railroad Commiscion Zforwaxd to the Districet Attormey of
Fresno Cownty a certified copy of this Opinion 2nd Order,
together with a request thet eppropriete proceedinzs be

instituted zgaiast defendant, or its recponsidble officers,

under the provisions of the Tull Crew lLew.

Dated at Sex Froncisco, Californis, this /xé éey

of February, 1932.

omAlssioners.




