Decisfion Ne. 59

EEFORE THE RATTROAD COMMISSION OF TEE STATE OF CALIFORNIA

=00
YOTCR FREIGET TERMINAL COMPANY, & core w ey A TRT DT
poration, and SAN SOAQUIN VALIEY TRANS- a5 .:J,‘f}’,@?‘a%'@ AW
PORTATION COMPANY, & corporation, se g 1O I A ;“t‘{ A
. | 0 1ok M R
Compleinents, )
VSe . ) o
" ) Case No. 2881
C. S. TABER; C. R. TABER; W. J. TABER;
C. S. TABER, C. R. TAPER and U. J. TABER, }
as co=partners doing busiress under tre .
firm name ané style of TAEER ZRCS., }
| | Defendants. )
)

0TXelveny, Tuller and Myers, by Tillfem T.
.,C:lgry end B, Z. lalport, for complalnexts

Guy Knupp.for defendenis

williem ?; Brooks for The Atchison Topeke &
Santa Fe Reilwaey Compeny, intervenor:

E4 Stem; for Rallway Zxpress igexcy, Inc.,
intexrvemor

W. S. Johnson and Guy V. Shoup, for Soutbemn

‘Pacific Company, intervencr on dehall of
complainants. :

STEVENCT, Commissioner

OPTNION, FINDINGS AND JUDGMENT |
Decision 23327 (35 C.R.C. 757), dated Jomuery 26, 1931

(efrective date being rixed as twenty deys from said date), found
as a fact that C. S. Tedber, C. R. Teder, snéd W. J. Teber, under
the name and style of Tader Bros., were regulerly operating an

auto tmckr-;%rviae, for compensation, over the highways of ihls

le




- state over re@ular routes between Los Angeles and Pc:r:teﬂillc
a.ﬁd ;ntérmedia't:é pq:(.nts without first having obtalned Lfrom the
Commission a certificate of public convenience and neceséity as
required by Statutes 1927, 'chaptéi- 213, as mmdedv and oxdered
that defendents ceace and desist such camon cerrier opere.t!. on .
unless and until a certi*‘icate of public convenience and neces~
s1ty therefor should tave been obteined. Thereafter, and on
February 14, 1931, a petftion for reheering was filéd.. Rehear—
ing was denied on I’ebruary 26, 193% (Dectsion 23452). |

On July 18, 1952., ‘che "Application for Order to Show
Cause end Affidavi t of Sexvice™ of E. Z. Northway was filed,
By an order to how ceuse issued August 1L, 1931, detendants
were 6-dered to appear‘bero*'e Com:nis'a’z-. onexr Stevéndt on' ’mﬁtsday,
- September 24 1931 at the City Hall in Por‘terville, and show
cruse, 1L axy they had, why they should not de punished for con~
fém:pt for their refussl, Tailure anld/or omission to comply witx
the texms of the order. Defendents eppeared in person and by
cour_:.sei and’ the mtte;? wes heerd and submitted upon driefs. Sub-
seq,ﬁént to the hoax;ing detendents submitted their amswer to the
"Application for Order to Show Ceuse and ALT1davit of Service"'
(hereinarte:r referred to as Affidavit), ralsing for the :ttr:
_ timev the question of the insurriciency o the ATLidavit to con=
fer upon the Commission jumdiction to issue any order .o:c

co'ntemp‘t'.

Deﬁ.sion No. 24395 is ssued Jamfy 16, 1932, réaas-in

| part as rollows-




~."Ihe Commission deing of the opinion that the
'Application for Order to Show Cause ocnd ALfidavit of
Service’ upon whick the above order 1o show cause wes
based 1s insufficlent upon its face to confer Jurise
diction to issue said order to show cause in thet
oevidentiary facts are not therein alleged, and ex-.
pressing no opinion and not passing upon the merits
of the contexpt alleged, :

"IT IS ZEREBY ORDERED that seid order to show
caunse. issued on August 11, 1931, is hereby dismissed
solely for the reasen of lack of Jurisdiction.” _
Oz December 14, 1931, en "Amended AfT{4avit” Was Stbe

zitted for filing, and or December 15, 1931, the Cormission 1ssued -

1ts Order to Show Cause upon Such new arffidavit emd directed de

fondents to appeer before Cammissioner Stevenot on Tuesday,
Januéry le, 1932'," ir the City Eall at Pdrterville, to skow c‘aus_e.
whslr. f;hey should not be punished for contempt. N
” On Jemuery 7, 1932, de'renda:its filed ".Objections_m‘to
deaxring oﬁ .Ofder to Show Céuse", and alleged that 'by reasoﬁ: of the
' hear'iﬁg oﬁ Sep tembder 24, 1931 they were onmce placed in Jeopa:."dy
- and that the Commission was without Juxrisdiction %o proceed with
the heering- then set for Jamuery 19, 1932. On the latter dete and
a_{: the time exd place specified in the order to show cau.f-;e' ot
Dec_émber 15, 19_33.; defendants sppeared in person and by counsel.
| “ Dére:x‘iants contend that the order d:r.smiss!::.;s the ﬁfst
vox"‘der to show cause '"cc;nstityutes end in effect iz an acquittgl’
of the derendanté c;n.' the cherges éontained in the affidavit®,
end thet the Commissfon "is waolly without jurisdiction to pro-.
cé_ed‘with- sald second hearing on said order to show cense”.
' Coun_s:el'requestqd- a.nd ﬁas granted 15 deys within whiéh'tovﬂle
ﬁ_sriér‘ on this question, but mo brief has beex submitted. Con-
sidération bas been éiven to the plea of "once in Jeopar_dj‘" ‘and

I am of the opinion that suck plea is without merit.




At the hearing on Jamuary 19, 1932 it was stipulated
thet the Witnesses testifying et the hearing of Septembder 24,
- 193) would, if sworn, testify to the same effect and in lii:e
manmer as at the hearing of September 24, 1931, exd that the
exhibits Introduced at that hearing would de considered to
'have beer fntroduced in the pi'esent proceeding.

" Tithout reviewing in detall the allega__‘cipns of the af=-

£1davit, defendents eré alleged therein to have continued common
~ carrier operations between Los fngeles, Portexville, Fresno
and intémedigte points in the Sazn Joaquin Valley. Allegations
oL specific movements ox April 6, April 27, Aprﬂ 30, amd May
S, 1951 are set foTth. |

Titness Robothar, service inspector of the Commisslon,
testified regerding investigations made on April &, April 15,
Apﬂﬂ 16 and i'?, 1931. The witness ‘te'stiﬂed'in‘ detafl as to
license plate numders, drivers, registration certificates, Je-
liveries madle, biils of lading, ete. Lieutené.nt E. R. Reynolds,

- motor vehlcle Inspector, Los ingeles Police Department, assigned

“to the Boerd of Public Utilities of Los Angeles, acccmpanied
wunesé. Robothem on the dates mentioned sbove, and testified to
the investigation made on those detes. E. E. Northway testified
that he was present on April 15, 16 and 17, 1931; émd pn":lrzay
4 end 5, lési mede another check of the operations 'of.' ééfenlan‘ts,
testifylng to a pearticuler truck movemeat fram Los ingeles to
Bakersﬁe:ld on said detes. | -

. Mfses Peexl Bell, manager of Frult Grower's ‘Supply‘Con-
pany, Porterville, since February 15, 1931, has made dc_ce.‘srivonal

shij}ir.eﬁts over Teber Bros. truck line, consisting mostly of

pack;ng house supplles from Los Angeles %o vwarious points in‘

S




Tylere County. Ihe wWtiness testiflied at the hearing in 1930

in the procaéding resulting in the ceeisq and desist oxder mnd
steted that .tﬁe' trucking services renderel are practically the
seme. The witnessi understands that & written contrect has been
entered 1nto with Teber Bros. |
Mrs. Ruth Smith, plant bookkeeper, Nenhorr Packing Com=
pany, Porterville, testified that betweex Fe'bruary 15 apd July
1, 190;, shipments were made via Tader tTrucks "practically every
day; and sametimes it would e a week; I donr't think 1t was
ever & longer period than a week th.e.t. we had no heuling.” These
shipmen'cs mo?red rron Porterville to San Frencisco, OMand ant
to .A.rlins'con. | '
| J. C. Doyle, tractor and implement dealer at Portmille,
tastinea, as to one shipment made in Mey, 1931, vie Taber *rucks,
"rrcpx!.".os‘A.ng‘eles to'Po:j‘te:rville, on which might was peld bY
‘Isiyiné Mr. Teber .credit o $1.50.
o ~ Fred S. Price, iz the ha:-dvra::e end furnitare business
in Porterville, made a shipment on September 15, 1931, consicting
of a load of b.eate::., and rit'cings, Trom Los A.ngeles to ?or‘tervillo.

- AS Mr. Ce S. Taber owed the witness noney for goods pu...chased

his accuunt wes credited with the amount of 'the b1l for trans-

portation. At no time kas the witness hal e contract with The

| Tabers for hauling.

 Anthony Booras, operating a grocery store in Porterville,

" between Febmai'y 15 and July é», .; 1931, has received Shipments

" once or twice a week from Armour and Company at Bakersfield, tle
freight being prepaid. | -

 Exhidit No. 1 coms sists of eight cex.'tiﬁod photostatic

coples or z'.app.’..:s.c:ert:i.ome for motor vehicle liceme*‘ :'rcm the records

of the Diviston of Resistration pr the Departnent of Motoxr

Vebicies of the State of Californfe. On the back of each of




these epplications 1s an affidavit. These affidavits are iz
~ two foms, as follows;
 (Form 1)

L1

Says;

o That he 1< the. | of
e transportation compeny.. \

y - being duly swornm, deposqs‘a.n.d. o

That the vehicle described in this application 1is used
exclusively by said company in the operative work of its
business of transportation of persors or property as a con-
mon cerrier rfor compensation over public highways of this
state detween fixed termini, or over a regular.route, and
subject to taxation under the provisions of Section 15 of

Article XIIX of the Constitution of the State of Celifornia.”

‘(__fozr'm 2)

"

being first duly sworn, deposes
end says:. ' o ‘

That he is' the : of
a tran...portation ccmpany.

That such company is onerauing an anto stage passenger
service or freight service for the transportation of persons
or. pro'perty, uvnder certificate and Jurisdiction of the Rail-
road ComnfLssion of the State of Californisa. ,
_ That said company presents herewith application for pudblic
service license in accordance with the ruling or the Attormey
General under date of December 30, 1926.7

"Fo"m' 1 a:fidévits are dated and signed as rollows;

J'e.nuary 16 3.930 *C. R. & Jennings Teber, Taber B*os.";' J'anuary
16, 1930, "C. R. & Jennings Taber, Teber Bros."; March 26, 1930
nTaber Bros. by C. R. Teber”; Mey 6, 193, "C. S. Taber". "Form
2" affidavits are as follows; Jume 6, 1931, "C. S. Teder";
June 9, 1931, "C. S. Teber"; Jamuery 16, 1930, "C. R. & Jemniags
Taber, Taber Bfos."; J‘uly‘ld., iQZ»O,V,"Charleé. S. Tadexr®.

Wi{tnesses for Defendants

C. S. Teber, one of the tixree deferdants herein, testi-
fied that sfter the issuance of the "cease and desist” drder, he
sougix’c advice of counsel snd was told thet he could not continve

to operate at all wnless he did 1% under a contract. Zxxibit No.




2 is a form of contract prepared by counsel. =ZExhidbit NQ'. 3 1is-
a '"hauling conf*;s.ct" dated Fedruary 2, 1931 'be‘cween Frank Qe
Shelden (Sheldon Su'oply Co.) and Tader B:cothers Iransp. Co.
"by C. S. 'I'a.‘ber" (l)

‘ V. 7. Taber ‘end C. R. Teber are sons of C. S. Teber.
C. S. Teber testified 'C?:l&v he decides what contracts are to ‘be‘
made and controls the operation of the duslness. During-'che
period Februery 15 to .Tuly 6, 1931, trucks moveld to Ios Ange.s.es
"Whenever we held eny freisht they moved "‘hree time., & week; sone-
timgz mqved four times a week; soaetimes move dut once a week™,
(Tr. . 2"78) ips for Armour and Company were made "mostly |
ﬁvice 2 week" ; ZLor Porterville Poullry Associetion "Mayde every
other right, two loeds e week; scmetimes three.” (Tr. p. 261);
Tor Frult Growe:}'s Supply co. "they might call 1n ’tbe Orahgo
sgasén two 'trips'a week;  might call oﬁce a week” (Tr. p. 282);

for Westerz Meat Compaxny TAbout 2 or 3 times o week" (’I‘r.(p.). 286)'

"maybe just & few loads for SWift & Comna::.y" {Tr. pe 287)

(l_}.l Other contracts introduced in evidence on Sep‘cenber 24, 1931
follexr.
Exkibit No. 4 ~ Fruit Growers Supply Co. = April 1, 1931
ITxoibit No. S - Swift & Company -~ April 1, 1931
.(bearingmo tation "This contract terminated ‘

~July 15,°1931") ..
Exhibit _No_. 6 =.KNeuhoff Packing Corporation=- Aprfl 11, 1931
Exhivit No. 7 = Western States Grocery Company - Fedbruary 1, 1931
Exhivit No. 8 = Western NMeat Compexny - March 10, 1931 - .

Reference was also made dwxfng the hearing to the Lfollowing
" contrects introduced 1in the original proceeding end which were
before the Commission for comsideration in Decision 23327; =

Exhibvit No. 1 = Doyle Tractor and Equipment Co.
Exhibit No. 2 - Porterville Poultry Association
Exhibit No. S5 = Armour and Compenry

Txhibit No. 6 ~ Layne and Bowler Company

(2) The Swift & Compeny contrect provides.that either party can

terminate the contract on onme day s notice and 11: was termineted
on .Tuly 15, 1931.

7e




fTor Neuhoff Packing 'Cor'pora'cion trips were mede wrenever they .
~called, "dwing the sanmer they d1dn*t do muck busine £; in
the last month or two they have done quite 8 bit" (Tr. Do %9),‘
for Sheldon Supply COmpany Taboutv tiree loa.ds” vere bauvled
dur:tng the rirst six monmths of 1931 (Tr. Pe 290).
| C. S. Teber further testified

"Q. You were willing to houl foxr people who
would meke these contracts with youw, were you nov,
Mr. Tebex?

. Ae ‘!’e* iz -they' wouid give us a sound contract.”
(T=. e 2903

Five mcks vrere being operated until about 2 week
prior to the: eeuing (..,eptember 24, 1951), when.they wore re-
| possessed sor ,.ailm'e to make peyments. No hauling is being
done at the present time. AT the hearing on J‘anua:y 19, 1932,
C. S. Taber testi:tied. that he owns no eq,uipme._t and ‘is not
engaged in the trenspo'z?tation business. He wes employed :6: a
time by Mr. Framk Xemnedy (who had repossessed equipment ré:'mor-
ly operated by the Taders) as a truck driver between ‘San Tremcisco
and Porterville. Tais employment ceased about two months prior_
to J'anv.a::y 19, 19%2. C. R. Teber 1s at the present time em-
ployed by m. Kemedy. _
‘Mrs. Lola Tabder teu‘ciried regexiing ro '?ec"ion ot

certain busine s du.r.‘:'.ug the Tirst six mon"'hso 19.’51. C. Ra

. Teber testified that arter February 15, 1931, quite a few ship=
“ pers were "dronped" and that defenlants uwnderstood that undex
the cease az;d desist order they' couid conti:me oPere.tine; under
‘cémx."t:raqt. W J. Taber testified that he drove a truck "some-
tmes",; thet ke knew of the cease and desist oxder, and that
"wew céntiiued to heul for scme oI the people who were delng

- sexved prior thereto.




An exemination of the contracts (some ot which were
idered. 41 Decfsion 23327) and the uestimony rolating there-
to, disclose° that the operations concducted by the three le-
' *‘en&an'cs subsequen* to the effective Gate ol ‘che above men- |
tioned decision were those of & common cerrier. -For so doing
they must ‘be adjudged guiity of con..emp‘c of the ﬁailroad Com=
| nmission and its order. I% is found as &-f&@v thet .,nbsequent
o the issuance of Decision 23527 said C. S. Teber, W. J. 'l‘e.ber,m
and C. R. Taber, end each of them, have engeged in common cer-
riex. trucking operations betweez Loc Angeles and Pcm'tervz;lle
| and intermediate points, z.r. v...olation of said decision and or
Stetutes 1917 chapter 22.3 as amended. Eowever, the fact that
- defendants are no'longer engaged in eny tramspartation dusizess,
eppears. to Ju vily the dommission in dealing leniently w_i‘éﬁ

: derendant....

'JUDGMENT

C. S. Teder, W. J. Taber, and C. R. Taber hﬂv‘.!.ng been
ord.e'*ed to show ceuse why they should not be punished foxr con~-
| temp‘c for thelr refusal, re.ilu:e, and/or cnission to caply with
the terms of Decision No. 23327, and the said Cefendants heving
appeared by counsel and in person, axd having beem given full

opportunity %o saswer said order to show cause and to purge

themselves of tb.eir alleged contempt;

- IT IS EIREEY ORD"RED ADJ'UDGED AND D.,C”.."’.'F..D that said
c. S. 'I'abe..; Ve Je ‘I‘aber, and ¢. R. Teder, and each of them, has
| been gailfay ot com:empt of th.e Railreed Commission of the State
of Califerzie in disobeying its oxder made on the twenty sixth

-

day of Jamuery, 1931, in ite Decisfon No. 23327, by railing

~and refusing to desist r*o:z common cerrier truck opera'tions




for compensation between Los Angelec, Celifornia, and Portexville,

Californisa, and intemediate points; and

IT IS EFRERY FURTEER OFRDIRED, .&DJUDGED AND DECREED
that ror their seid contempt of the Reilroad Commission: and 1ts
order as aforesaid, the said C. S. Teder, W. J'. ’I'a.bo_, e.nd C. R.
"’aber shall each be puniskhed dy a Zine of 21Tty dollers (..,50.00)
to be pald to the Secretary of the Reilroad Commission w:.thin |
ten (10) days after the effective date of this opinion, ﬁndings
end. Jud@nent, ‘end tha‘c in defexlt of the payment tb.e'*oor on the
part of any of said do::’ondants, ‘chat such derendant be camitted
to the comnty Jalil of Tulere County, until such fine de paid or
satisfield 1in the proportion of one &ey’s :Unprisoment "oroach
24ve dolle:s (.,5 00) of said fine that shell so renein unpaid.

I'I‘ Is EEREBY FURTEER ORDERED +hat the Secretary of the
Railroad Commission if any of such fines are 2ol paid within the
time ebove specified, prepere appropriate oxder of arrest e.nd.
commiment in the neme of tho Reilroed Commission of 'tho Stauo
or Colifoarnie directed to the Sherifl o2 the Count y of ”‘ulo.re,
to which shell be attached and made a pert thereof 2 certified
copy of this opinioxn, ﬂ.ndf.ngs ond judgment.

17 1S ESRESY FURTEZR ORDERED thet, as to each of tae
Tespective defendants, this opinion, Lindings, axd Judgxnent
shall beoome ‘erfoctivo ﬁweﬁty (20) days.after personal service

of a certified copy thereof upon said defendaxnt.

e fomegoing opinion, findings and judgment are




‘hereby approved and ordered. filed as the opiniom, findings

‘and Jud@nent of the Reflroad Commission of the Stete of Calif-
oraia.

Dated a" San 1“rss.nc:f.sr.czc>, Caliromi&, this {_Q .

| dey of Merch, 1932.
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