Decision Xo. 2@804

PEFORE TEE RAIILROAD COIMISSION OF THE STATE OF CALIFORNIA

Erwin S. Decker,

Mrs. T1{lde A. Becker,

Mrs. Freda VanderXKamy
(Tepresenting others)

Complé:!.nants,
VSe } Case Xo. 3076

Roy McGain,

Mrs. Carmelita B. Xendzall,
Byron A. Bearce,.

Mrs. Myrtle Simmie,

Thonas A. Simmie,

Defendants.

Jemes Davis, for Complainants

J. M. Howand, for Hugh ilcKevitt, for
Thomas A. Simmie.

Leorge Stockfleth, of Sullivan, Zoche,
Johnson & Barry, for Defendexnt
Carmelite 3. Xerdell.
STEVENOT, Commissionex:

OPINTON ON REHEARING

On September l4&, 1931, by Decision No. 24037 Roy
McGain was directed to file the schedule ofrates charged for
vrgter service rexdered by him within arn asrea descriled as San
Cerlos Menor Tract, City of Sax Carxlos, San Mateo County.
Thereafter, Thomas i. Simmie and Myrtle Simnle, defendants as
+0 whom the complaint was dismissed without prejudice, petitfon-
ed for a rehearing, which was granted.

The lands now comprising the sudbdivision were originsle
1y omned by Nate Brittain axd later by his daughter, Mrs.
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Carmelite B. Kendall. In 1926 McGain entered into a contrsct

with Mrs.‘Ken;!.all Tox tﬁe purchazse of cexrtain properties axd
proceeded to subdivide 1t into lots. At that time and for many
years prior thereto 2 series of wells was located upon the pro-
verty, and were connected by a siphon system, the water eventusl-
ly being collected in a cistern or reservoir well, which, after
the subdivision, was on Lot 10, Block 1 of the tract.

| In 1928 lMcGain, in the name of "Sen Carioc Water Com-
pany” purchaced and installed 2 pump on Lot 10, and also caused
meins to bBe laid in the streets. Tater was punped from Lot
10 to wooden taxks on Lot 24, Block 4, at a higher elevation,
and :f.'rom.v there siphoned under pressure throughout the tract.
The average numbder of co:mﬁners residing upon the tract has
been approximately elever. After operating the pumping plant
versomally rdr saue time, McGain appointed Messrs. Becker and
Decker as his agents o menage ani operate the system, pay &x—
penses of operafion, and meke the necessary collections from
consumers. |

Iz edditfion to residents on the tract, water was
served to Good Bros. Deiry by means of & pipe running across ihe
"Alemedsa de.. las Pulgas”™ (the street marking the eastern boundexry
of the tract), for the ﬁatering of cattle pastured by tae dairy
on proyexrty édjaéent to San Carlos Mapor Tract. Mr. John Good
tostified at the rehearing that for several months he paid
from $1.50 to $2.00 per month to Mr. Decke\r.

Mr. MeGain testified that the installation Dy him of
the water meins and pumping plant was for the benefit of purchasers
e.nd. prospective purchesers in the tract, end that he represe ted
T0 suck purchasers and prospoctife purchasers that this water

systen was dedicated as a part of Sam Carlos Manor. At tie seme
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time that he installed the meins the siphon system comnecting
the various wells was overhauled. IcGain's intention et that
time was to dedicate this water cysten to*the use of the people
of Sam Carlos Manor Tract and any ome purchasing property within
the tract could obtaln water Srom the system. That Intemt
has never changed and defendant McGain still considers his Ob~
ligation to the people as continuing. ZTe has fLled kis
schedule of rates in compliance with the original decision in
this proceeding and is assuming reSponsibiiity for the water
system at the present time.

The depository well or Lot 10 L£rom which water is
yumped into tahks, itsel? produceé about ope=-+third of the
water supply, the balance being sipaoned from the other wells
heretofore mentioned. The punping plent and distridution system
installed by McGain have not been {ransferred dy him to ary one.
It is clear froa the record that the entire water system, consist-
ing of the series of wells from which water is siphoned %o the
depository well on Lot 10, the latter well, the pumping plant
on Lot 10, tke resexvolr and storage tanks located in Block
4, snd the mafns through which water L{s delivered to the various
consumers, 1s a complete and entire waler system in and of 1i-
self, and that none of i¥s component +s may be sevarated
therefrom. The pumping plant end well on Lot 10 mey bde said
10 be the vital portlon of a system which we must comsider in
ites entirety in determining public utility status.

re. Cermelita Xendall testifield thet the series of
connecting wells had bdeen upon the property for many years, that
acreage was sold by her to McGairn and that she knew that McCain

was furnisxing water to the lots iz the tract. Iir. J. B.
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NeGusrtin, who was employed by ir. icGain as a salesmaﬁ. from
May, 1927, %o some time in 1929, testified taat it was re-
oresented to prospective purchasers that the water systex uwpon
the tract was dedicated to the purchasers of lots.

TUnder sll the circumstances as disclosed by the recoxd
T am o” the opinion that the water supply and system involved
nerein has beer dedicated to pudlic use as a pubiic wtility vil-
in the area covered by the San {Jarlos Venor Tract supdivision
and that our prior order d&irecting defendent McGaln %o file rates
should be affirmed. |

Petitioners for rehearing are +the owzers of certain
properties noxth of and outside the tract, lying in pext im-
mediately opposite Zots 10 and 11 in 3lock 1 and ecross Tas
Pulgas Creek, which'is the northern boundary oL the tract. Be-
cause of the curvature of Carmelits Drive it was assuwred by 2all
perties for several yeers that the collecting well wes upon Lot
11 of Block 1, rather tzex Lot 10. Oz Xay 22, 1931, R. 2.
Greenley deeled Lov 11 T M&rtle C. Simmie, which deed was re-
corded on Juue l?, 193L. Af%er this purphase'g;giagonal line
was drewn by & surveyor at Sirmie’s request and 1t was 24 scovered
snat the wll was asctually on Lot 10. On Jme 6, 1931, irs.
Stane Le Dell and Palmer J. ve Dell deeded Lot 10 to ilyztie C.
Simmie; which deed was recorded on June 8, 193L. It is unnecessary
+o “race the chain of title of Lot 10 in this proceeding, as 1t

{2z not the funetion oL this Cormission to determine title to

property.

I recommend the Zollowing oxder.




QRDZR ON EXZARING

Petition for rerearing of our Decision No. 24037
naving been granted, sald rehearing having deen had and the

matter submitted, and goold cause adpeearing,

IT IS EESREZY ORDERED that the order portlon of said
Dectsion No. 24037 (36 C.R.C. 614) 1s hereby affirmed.

The foregoing Opinion and Order on Rehearing are

hereby approved axé ordered filed as the Opinlon and Cxrder on

2,2

Dated et San Francisco, Califormia, this ‘— o~ T day
of March, 1932.

Rehearing of the Rallrocad Commlscion.
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