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Complairante,
vs. Case No. 3051.

Lo Rinconala Golf Cludb and
L. Bogrer,

Defendenvs.

Niles Z. Wreimen, foxr Complainants.
Brooks Tompkirns, for Defendants.

BY THE COMMISSION:

This 15 a proceeding involving the question of dedicetion
to public use of z certeln wavter well located upon property formerly
owned by one L. Zogner, defenden<t, end zow slleged 10 be owmed by
La Rinconada Country CIuS. The complairt alleges that EAwerd .
dopkins and Charles A. Miller, compleizants, jointly entered into
an esgreement with said Bogner for the &rillinmg o7 a well upon the
latterts land 10 supply water for oxcherd irrigetion o their own
Tespective lands and those of adjolning ranchers. The complaint
further alleges that Bogner ceused Mller end EHopkins. to withdraw
from the enterprise withk the uwnderstendizg that Bogrer was to handle
the undertaking sloce but would supply them with wmeter; that after

the woll had been drilled, weter was 30ld for compencation iz 1930
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to complainants Miller and Fopkins and elso 0 eight other individu-
als dbut that therecefter defendants 2ogner and the Cowntry Clud de-
prived compleinants of service from the zaid well at the vime when
water was most seriously needeld Lfor ¢rop irrigation. The Comnmise
silon 1s asked to order defendentz %0 resume water service %o com-
plainants upon demand at the rate of two dollars (22.00) per lour.

The answeXr adxmits that complalnents were denied water dut
ctates thav the refusal wes dased upon +the fact the.tr complainen ts
have no right to that service; that 3oguner's well was drilled %o
supply his rench alone; that only the zurplus water was 0 be s=olld
To others and that the water sold in 1930 to complainanis and others
wes surplus water for accommodaticn purposes only. The Commission
is asied to declare that the well has 2o public utility obligetions
vtached to it and to diszmiss the complaint.

Public hearings in this proceeding were held at Campbell

belore Exeminer Satterwhite.

At the initlel hearing the complaint was cmended 40 COr~
rect the neme of defendant from ~La Rinconade GOl Clud™ to "leo
Rinconade Cowntry Club."

The vestimony shows that complainexts own twovmall pIune
ranches neer the Town of Campbell in Sentea Clare County, +totaling ap-
rroxdmately thirty-four acres. Neither of these parties bas 2 well or
a water supply for irrigation use but both have depended cn purchasing
water Irom neighbors for thiz purpose. In the nast one Niels inder-
sen furnished complainentes with most of the water used upon %heir
lands. Zowever, oa October 20, 1928, lir. indersen entored into a
ten-year agreement with La Rinconads Country Club whick, among

other things, granted sald club & sole right %o 2ll surplus waters




produced from the well. TUpon leerning of the adbove arrangements,
complainants approached defendant L. Bogner and proposed that all
three equally sbare the cost of drilling a well on Zogner's Prop-
exty. Oz Mey 3, 1929, compleinants and Bogner jointly signed a
contract with a mell-d»iller nemed E.J. Mattocks for the sinking

of the well on the Bogner ranch but before the work wes started,
howevér, Bogner decided that the proposal as set out in the agreement
migh?t result in casting a clouwd uporn the title to his property and
he prevailed wpor both Miller and Sopkins to withdraw their names
rom seid agreement and ke thereupon proceeded t0 make the installa-
tion entirely at Lhis own expense.

Complainants testifled That Boguer exacted a promise from
them in 1929 that they would purchase water froa him for irrigetion
uses. The well was completed and e pumping plent instelled la%te in
the irrigetion season of 1929 at a toital cost of $6,500. During
this year water was supplied fox a few hours only To Miller but in
1830 both complainants and eight other orchaxdists in the lmmedlete

vicinity of the pumping pleant were Zurnished weter from the Bogrer

well for 1rrigation purposes. The total acreage irrigated during

1930 wes approximately one hundred and the rate charged was two dol-
lars ($2.00) per hour Zfor the so=-celled "run o the pump.™

The evidence zkows tha® in September of 1930 Bogrer Te-
quested the Iindividuals who Rad been supplied with wafer from his
well 10 sign e statement which, among other things, set forth that
sald water users were not odbligated by contrect to teke water Irom
Bogner and ‘that Pogner was not obligated dy contrect to furnish
the users with water; that Bogner had constructed the well with his
owz funds; that no arrengements had beer made for the sale o water

in {the future other then that, 1f he (Bogrner) had more water than
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he could use, he would DOt object to selling such oxcess water &s
an accommodation. All pearties who had received water from Bogner
excent EHopkins and Miller signed the above statexment or "release.”
On or about October 1, 1930, Bogner =old the well to Lz Rinconade
Country Clud and discontinuned furalshing water 0 gll of the users
mentioned.

Complainants Niller and Eopkins endeavored %o obdtain
water service in April, 1931, from the former Bogmer well, whicl
was ten yurported to be omned by La Rinconads Country dlub, buf
were inrormed by the officlals ol seid cludb thet water would be
furnished to them only ac< an emergency metier at the rate of +“hree
dollars (£3.00) per hour =un o2 the pump erd upon the understand-
ing that such service was rendered solely as an accommodation and
that it should not bde construed as an adnission of any obligation
vwhatsoever on the part of the club to furnish water oz demand. The
offer to supply thiz water Lor the yeer of 1921 wes made at the

instance of the Rellroad Commission; however, neither Miller nor

Bopkins were ﬁilling W acoede %o the conditions imposed by the clud

and, belng unable o obitaln weter from Andersexn, filed this proceed-
ing with the Reilroad Cormission.

ir. Bogner testified thet he bas a Lforty-acre ranch, of
which twenty-six acres, more or less, are planted 0 prunes axd
grapes; that he &id not &esire to drill +he well in accordance with
the former joinrt agreement as 1t would lessex the wvalue of his
propexty by grantiang to complainants joint ownershiy in the parcel
upon which the well and pump were loceted and rights of ingress and
egress thereto; amd that he gave no pronize or assurance that he
would or intended +o render wter service on demand o complainents

anéd others whexr the former removed their names from the well-drilling




contract. Ie testified further that the sales of weter Irom his
well in 1929 2md 1930 prior 10 the “transfer thereof to La Rinconada
Cowmtry Club were from excess or surplus water and thet no promise
or agreenent had ever beer made by him to any one thet permanent
public utility irrigetiorn service would he provided; Dogner Llatl
denied that he ever at any time intended to dedicate all or any
part of his water supply to the publie use or 10 the use of any
particular individuals.

No certificate of vublic convenlience and necessity wes

ever applied for by or in behalf of either defendant hereiz nor

have either thereof ever filed retes and/or rules azd regulations
with this Commission. No pipe linmes or conduits were ever installed
by Bogner to supply water to those who received 1t before the sale

L +vhe plant to the Couniry Clud, the irrigators heving comstructed
thelr own ditches or lald their own temporary pipe lirnes to the well.
These pipes were mostly all portable sheet-iron, surface-irrigation
pipes, such as are generally used for sghort diztance water transporte-
tion in this territory. The record also shows that defendant 3ogner
kept no regular accounts of the expenszes incurred by him in the op-
eration of the pumping plant other then werheps the amounts 0 the
. power bills. The determination of the charge of two dollaxs per
hour evidently was purely arbitrary and apparently dbaseld upor a ¢om=-
varison with the charges made dy other pumping plant-owners for simi-

lar service in the general vieinity.
| The evidence »resented in thic proceeding iz most de~
cidedl? contflicting and contradictory. The testimony of complain-
ants relative to the intent, desire and motives of defendant Zogrer
in installing a pumping plant ané serving cexrtain nelghbors with
weter is flatly denied by Bogner. The overt acts of defendant




might reasoradbly be interpreted elther as intent %o dedicate e
waters of the well to the public or as intent to supply water
temporarily only oS an emergency mzeasure or Ifor purposes of ac-
commodation. It mizkt well be inferred froxm the recond that, az
Bogner had only 2 smell acreage cepable of receiving irrigetiozn
water end that Iin the past ke hed never used water for suck pur-
poses uvpor kiz owr lands, there could be no Jjustification Zor the
expenditure of 30 large & sum of $6,500 foxr the well and pumping
plant other then tae intent to sell water to the public generally.
Jovwever this may be, the Zact remalins <that there 1s insulficient
evidence presented in thls proceeding to warrant such a finding

as conclusives It Ls the custor 2ot only in the Santa Clers Vallery

but practically tharoughout <the entire State of Celiformia for those

ranchers who have their owmn private nuuping plants €O serve water
t0 their neigabors for compernsetion when they have availadble water
over and Iz excess of thelr own individuel requirements. I% is
douwbtful thet aay suck water would ever be sold by such ranckexs %o
nelghbors or even furnished free and without charge iz tizmes of
stress, exergency end zcerious drought i by c£o doling a sexvitude
would be placed upon their pumping plants which would practically
preclude them from using thelr ovn wells foxr tzelr privete require-
ments and puUrposes.

We 4o not believe thav either the Tudblic TUtilitles Let or
the Act for the Regulation oF Water Compenies intended %o place &
public utility sexvitude on private agriculturel pumping pleats whez
operated wnder such circumstences and conditions as exist iz this
case, end we ere furthermore of +the oplrnion thet the adove statutes
shouléd not be co éonst:ued withouy cleer, delinite and conclusive

evidence of intent to so dedicate the service to *ie pudblic. Tke




Amen@ment of 1923 to the A¢t for the Regulavion of Water Companies
set out below evidences an invent and éesire on the pert of the
Legislature 0 prevent such service as has beex here rendered from

vlacing the water plant and its operation in the class of a public

utilidty subject to State control and regulation:

mkxxkprovided, however, that whenever the owmer
of a water supply not otherwise dedicated to
public use and primerily uvsed for domestic pur-
poses by such owner or for the irrigetion of
such ownexr'sz lands, shell sell or deliver the
surplus of such weter for domestic purposes or
for the Irrigation of eldjoining lands, or when-
ever such owner shell, in en emergency water
chortege sell or deliver water from such supply
t0o others Zor a limited period not ©0 exceed one
irrigavlon season, or whenever such ovmer shall
gsell or deliver a portion of such water supply
as a matter of accommodation o zeighdbors %o
whom no other supply of water for domestic or
irrlgation purposes iz equelly avalledle then
such owmer shell 2ot be subject to the juris-
diction, control and regulaetion of the rail~-
road commission of the State of California*ike

That this Lc the attitude and interyretation of our State Supreme
Court is clearly indicateld by the following cases which, in <the
melin, may reasonebly be considered as substantially parellel in

thelr Tacts to the case alt bar: Xlatt v. Railroeld Commis=sion,

192 Cel. 689; Richerdson v. Railvroed Commission, 191 Cel. 716.

See also Rilovich v. Reymond, 26 C.R.C. 28, reversed in 27 C.R.C.
182.

Should 1t be keld otherwise, 14 is clear +hat & great
many other §umping plants in thiz terxitory, including very probadly
the tndersen well, have also been operated as pudblic utilities end
would likewise be sudfect to State regulation.

Upon the Tindings set out above, we believe this matter

should e dismissed.

Compleint as above entitled having been filed, pudlic
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hearings having been held thereon, *he matter having been submitted
and the Commission being row fully advised in %the premises,
IT IS IERETY ORDERED thet the sbove entitled proceeding

be and 14 13 heredy dismissed.

Deted at Sean Francisco, California, this

day
of W/M[ , 1932.
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