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Decislion No. o I

BEFORE THE RAIIROAD COMMISSION OF TEE STATE OF CALIFORNIA

MOTOR FREIGHT TERMINAL COMPANY,
a corporation,

Complainant,
V5. Cese No. 3l44.
EZNRY JENSZN, FIRST DOE,
SECOND DOE, TEIRD DOE, and
FOURTE DOE,

Defendants.

John M. Atkinson end Wallace X. Downey,
by Wellace XK. Downey, for Complainant.
Rex W. Boston, for Defendants.

WEITSELL, COMNISSIONER:

OPINTITON

Motor Freight Terminal Company in this proceeding seeks
an order requiring defendant Eenry Jensen to cease and desist
common carrier operations for the transportation of propexrty over
the pudblic highways for compensation, particularly between Los
Angeles and Calexico and intermediate points without first having
obtained from this Commission & certificate of public conveniernce
and necessity. Defendant in answer alleges that the operations

he i3 conducting are those of & private carrier not requiring

certificates of public convenience and necessity as defined ja

Chapter 213, Statutes of 1917 as amended.

A public hearing herein wes held at Z1 Centro February 10,

1932, at whick time the matter was duly submitted and is now ready
Tor decision, There is little dispute in the record as to the




actual facts. The only witness cealled by either party was
defendant Eenry Jensen. JAlthoughk complainant had & number of other
witnesses present they were dismissed when the essential facts were
admitted by defendant.

Defendant acquired the trucking dbusiness of Mack Eenson,
deceased, in July 1931, and has comtinued the operztions according
to his own statement for the same parties and in tle seme manner
as bad Hensom. At the time of his death, Eenson was defendant
i & similar proceeding instituted By complainant, waich was sub-
mitted after hearing. This case wes dismissed upoz the death of
Henson. Although Henson had been operating for many years in
Imperial Valley and various points thereof and to and from Los -
Angeles his Operations present no affirmative prool of ever having
established & prescriptive right and the acquisition of the bdus-

iness by defendant includes no such representation.

At the outset compleinent called Jensen &s & witness in

complainant’s behalf and his use as & witness was ohjected to by
defendant's counsel on the grounds, first, that under paragrapk (b)
of Section 7 of Chapter 213 (Auto Stage and Truck Transportation
Act) defendant would under a cecse and desist order be subjected
10 & penalty or forfelture and therefore could not be required

X0 Testify; and further thet under Section 8 of the Act that
defendant would be gilving testimony which might tend to incriminate
him in subsegquent criminal proceedings for violatior of the Act.
Whether this obdjection would be valid in either of the instances
mentioned by counsel or bHoth is & matter which is not pecessary

to pass on. In this proceeding a ceese and desist order, irf
issued, would not ve either a penalty or a forfeiture, being only
an order %0 cease and desist whatever the Commission may find

defendent has no legel right to do. For this reason the objection




was overruled.

Defendant also objected 4o the introduction of any
testinmony through Jensen to any oyeration sudsequent to the filing
of the complaint herein, and sought to confine the scope of proot
to the dexiod between the accuisiticn of the business by cencen
on July 31, 1931, end November 13, 1931, the latter being the date
on which the compleint was verified, although if was notttledwith
the Commission until November 19, 193l. This objection is fre-
cuently made and it ic my opiniorn that it 1s not good for the
ieason that such testimony Is meterisl as showing the continuing
character of the operations complained of. TFurther, in view of
the fact that the operations before November 13, 1931, and after
thet date were exactly the seme in cheracter it will meke very
little difference in the finel disposition of the metter.

The business eacquired by Jensern included four trucks,
two of which are used in line heul between Imperial Talley points
and Los Angeles, and two of whick are used for local purposes in
and about Bl Centro, Brawley, Celexico, Zoltville and other
points. The factis releted by Jensen ere thet he transports Rproperty
beiween Los Angeles and Imperiel Valley points for Imperial Talley
Herdware Company, Zdgar Brothers, Sussman and Tormser, Rei@ and
Murdock Company, Ben Herring, The Marshall Seed Company, Inter-
nationel Harvester Compeny, Plaxters®' Peanuts, Curtis Camdy Compeny,
Los iAngeles Soap Compeny, M. R. Benson and the Los Angeles Biscuit
Compeny. Jensen testified that service had been performed for all
these fnterests prior 16 his acquisition of the business and that
he continuved the same without further solicitetion; that he had
solicited the business of no one else; that he Cid not advertise

or have dbusiness cards; thet he had no established rates and that

hQ h&& regecke& neny offers for trensporiation business between
Los -Angeles and Imperiel Valley anéd nemed & number ©of instences 1in




wkich such rejections had occurred. He admitted thet no contracts
of any kind existed. Then receiving geods he usually geve shippers:®
recelpt on his own form, subsequently billing the consignor or con-
signee on his own billhead. OQccasionally he receives sigped bills
of lading with skipments out of Los Angeles. ZIZe adnitted perform-
ing every service for compensatior but the record is without
evidence as to the emount or variation of compensation according .
to commodity or gquantity. TWitness testified ~what the movements
between Los fngeles and Imperiel Valley voints were twice each
week or more. Some of the shippers, particularly Imperial Valley
Eerdware Compeny and Edgar Brothers, have several places in the
Valley to which deliveries have been made, yarticularly at Brawley
and El Centro. Ir his own behalfl, Jensen testified that he did not
and would not haul for any other shippers except those named, and
thet he does not hold himself out as to rates Or service beyond

the business he acquired from Eenson. -

There is little proof ir the record as to his operation
from point to point in Imperial Valley except one movement between
Brawley and Calexico.

X have given the record careful considerat%on and find
that it establishes the operafions of . common carriage between
Los Angeles and ZL Centro and other Imperial Valley points as sedl
out ir the complaint. The record shows unquestioned‘understanding
between defendant and the customers pamed to transport their
products from Los Angeles to Imperial Vel ley for compensation;
8lso return movements (usually rejected merchendise) are mede from
Tmperial Valley points to Los Angeles. The movement is for a sub-
stential portion of the public and is conducted detween fixed
ternini and according to Jensen's testimony is over the usual route
via Redlands, which is the state highway between Los JAngeles and

Imperial Valley. The sexrvice performed by defendant is no different




then the service performed by ccmpleinant except perhaps in the
matter oI quantity and is & serious diversion of business from
compleinent and other authorized carriers between the points of
Imperiel Valley and Los Angeles.

After full consideration of the record c¢omsisting of
evidence and exhibits herein, I conclude ard heredy find eas a
fect that Henry Jensen has operated, and is now operating, auto-
rovile trucks as e common cerrier of property between Los Angeles
and Brawley, El Centro and Calexico end intermediate points over
reguler routes between the ahove mentioned fixed termini emd with-
out having secured a certificate of pudblic convenience and neces-

sity from the Railroad Commission as required by the provisions

of Chapter 213, Statutes of 1917, and effective amendments
thereto.
I propose the following form of oxrder:

ORDER

Public hearings heving been held on the above entitled

compleint, the matter having been duly subritted, the Commission

veing now fully advised ard basing i1ts order on the conclusion
and finding of fact as &ppearing in the opinilon which precedes
this order,

IT IS EEREBRY ORDERZD,theat Henry Jensen immediately cease
and desist from the operation of an automobile service as a common
carrier of proyerty, for compensetion, over the highways of this
state between Los Angeles and 3rawley, El Centro and Calexico end
intermediate points and not reswmne such operation urless arnd until
said defendant shall have secured a certificate of »ublic conven-
ience and necessity from this Commission after proper application

therefor ir accordance with the provisions of Chapter 213, Statutes




of 1917 and effective amendments thereto, and

Ir TS HEREBY TURTEER ORDERED that the Secretery of
thls Commissior be and he 1is beréby directed to cause personal
service of a certified copy of this oplnioz and order to be made
upon seld Henry Jensen; and that e certified copy of this
opinicn and order be mailed to the District Attorneys ol the
Counties of Los ingeles, Riversida,"San Bernardino and Imperial;
$0 the Boaxd of Pudlic Utilities end Transportation of the
City of Los Angeles; arnd to tre Department of Public Works,
Division of MNotor Tehicles, Sacrémento, California.

The effective date of this order is heredy fixed as
twenty (20) days from the date of personal service sbove mentioned.

The forogoing opinion @ d order are heredby approved
and ¢rdered filed as the opinion sad order of the Rallroad

Commission of ¢he State of Californiwn.

Deted at San Francisco, California, this 50”34{

day of SAla~f - 1933,
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Commissioners.




