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Decision NO. T .
BEZFORE T..":".F.. RATIROAD COMMISSION OF TEE STATE OF CALIFCRNIL

CLLIFORNTA PORTLAND CEMENT COMPANY,
a coxporation,
Complainant, .
TS. Case Ko. 3046.

SOUTHERN PACIFIC CQUPANT,
a corporation,
Derendent.

RIVERSIDE CEMENT CCMPANTY,
. g corporation,
complaizent,
YSe :

Case No. 3005.

SOUTEERN PACIFIC COMPANY,
a corporatior, and

10S ANGELES & SA4LT LAKE RATIROAD
COMPANY, a corporation,

Defendants.
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MONOLITE PORTLAND CEMENT COMPANT,
a corporation,
Corplainant,

vs.
Case No. 3056.

PAC TFIC ILECTRIC RATLVAY COMPANY,
g oorporstiom, amd.
SOUTHERN PACIFIC CONMPANY,

a corporation,
Defendants.

VONOLITE PORTLAND CEMENT COMPANY,
a corporatior,
Comple Inaxnt,

vS. Case No. 3097.

SOUTEERN PACIFIC COXRPANY,
a corporation,
o Defendent.
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SOUTTERESTERN PORTLAND CEMENT COMPANY,
x corporation,
Complainent,
¥S.

SOUTEERN PACIFIC COMPANY,
a corporation, A ,
PACIFIC ELECTRIC RAILWAY COMPANTY, Case No. 3060.
e corporestion, .
TES ATCEISON, TOPEKA AND SANTA FE
RATINAY COMPANY, & corperationm,
10S ANGELES & SALT LAKE RAIIROAD
COMPANY, & corporstion,

Derendants.

B, ¥. Cermictael, Call & Murphey and F. W. Turcotte,
ror California Portland Cemsnt Coxmpany. .

A. R. wgon and T. 4. L. Loretz, for Biue Diaxond
Corporation, Limlited.

Waldo A. G1llette and W. D. Buramett, Ior Monolitb

. Portland Cemert Company.

QtMelveny, Tullexr & Meyers, Williem W. Clery and O.
7. Helplirg, for Riverside Cement COompany.

Chas. R. Boyer and Sanborn, Roehl & Brookmaxn, Ior
Southwestern Portlexnd Cement Company.

Jemes E. Lyons exé Burton Masom, for Southern Pec-
iric Comperny, derendant.

Berne Levy end G. E. Durry, for The Atchisoxn, Topeka
and Ssnta Fe Reilway Coxpeuny, cdefendant.

A. S. Ealsted encd E. E. Benmett, Ior Los Angeles &
Salt Lake Raillroad Company, defendant.

R. E. Wedekind and W. G. Kmnocke, for Pacific Electric

Railway Company, delendant.

SEAVEY, Commissiomer:

These proceedings arise from the Commission's decision

4n Celirornia Portland Cement Company et al. Us. Sou'ci:em Paciric

Compary et al., 34 C.R.C. 45¢ (ertirmed 35 C.R.C. 904). The cok=

pleint in that cese and the petitiocas in mterventioni asking for
eftirmetive Telier brought into Issue the carload rates oo cement

rrom Tive of the six mills located in Soutpern Californias, nawxely,




Colton, Crectmore, Oro Grende, Victorville and Monolith,l to des-

tinaticns in Southern California, Netiomal City end morth and Mo-
nolith, Senta Barbara and south. The dirferential of one cent
‘between the nearby mills (Colton and Crestmore) and the distant
mills (Oro Grande, Tictorville and Xomolith) was attacked by the
neardy mills as belng unduly prejudicial to them and wduly pref-
erentiel of the distent mills. The distant mills alleged that
the rates to points beyond Los ingeles were unduly prejudiciel to
them and prelerentlal or tke nesrby mills. Al or the mills al-

leged that the rates were unressongble.?

The same complaimtss are now berfore us in these pro-
ceedings. They seek repsration on shipments to Somis, Cavin,
Ventura, Ravenna and points intermediate thereto and beyond on the
grounds o unreasonablemess. Compleinants at Victorville ani Mo~
nolith also seek reparatior on shipments moving t0 poimts beyond
Los Angeles wiere zuck rates were found prejudicial and preferen-

tiel in Case 2663. 4Llthough complainants in Cases %46, 30568 and

. At Colton axd Cresmmore are locsted the cerent mills of the Cal-
irornia Portland Cement Company end Riverslde Cement Compeny re-
spectively. The Southwestern Portland Cexent Company has two mills,
one at 0ro Grande and one at Victorville. At Monmolith 1s the mill
or the Nonolith Portland Cement Company.

2 The Cormission round (1) that the difrerential of one cexnt be=
tween the neerdy mills sand the distant mills was not unduly preju-
diclal and preferextial; (2) that the rates from Victorville amnd
Momolith to points beyord Los Angeles where such rates were based
over Los Angeles were unduly preferential of Colton and Crestmore
and wnduly prejudiciel to Vietorville and Mozolith to the extent
such rates exceeded ror comparsdble distences the amounis contem=
poraneously added t0 the rates Irom Colton and Crestmore; and (3)
that the rates from gll mills %o Somis, Cawin, Ventura and Ravenna
were unreasonetkle. Reesoxeble rates were prescridted to these four
points.

3 1 Case 2663 the compleimants were tre Californis Portland
Cement Company and Riverside Cement Company. The interveners were
the Southwestern Portlanéd Cement Company arnd Monolith Portland
Cement Compeany. Complaimants and interveners are c¢ollectively
referred %0 as complainants. '




3C60 request rates Ior the ruture, these proceedings are ror the
main purvose of obteining reparation or shipments moving during

the pendexncy or Case 2563 and subsequent thereto.4

Reparation
was 0ot prayed for dy complainants i Cese 2663, they contenting
themselves with seeking rellel ror the futare.”

Defendants contend that the Commission is without powexr
under the provisions or Section 71{a) of the Public Utilities act
t0 award reparation (except on shipménts o0 Somis, Cavix, Verturs

end Revenra). This contention rests on two grownds: First, the

Commission in Case 2663, 1t Ls cleimed, round the rates on whick

% pe ellegations of the instant compleints are as rollows:

Cese 35046: That the rates from Colton to specifically desig-.
nated polints on the Sovtherz Pacific Compaxy north of Los Angeles
to Mojave gnd Miremsx, both ineclusive, were and are uxiust and un-
reasonable in violation of Sectiox 13 of the ict.

Case 2055: That the rates Ifram Crestmore to points or the South—
exn Pacific company moxik 0T Los Angeles %o and including Lancaster
on the San Joaquin Valley line, and to Ventura and points ox the
QJai dranck, doth inclusive, on the Coast Route were uxjust and un-
reasonable in violation or Section 1Y or the Act.

Case 3056: That the rates Irom Monolith To specifically desig—
ngted points on the Pzciric Electric Rellwey south and west of Los
Axgeles, also to Burbemk and Glendale were and are wnjust, unreas-
orable, unduly prejucicial, prererential aund discriminstory, in
violation oY Article XII Section 21 of the State Constitutiom and
Sections 13 and 19 of the Public Ttilities Act.

Case 3057: That the rates Iram Mormolitk To points on the South-
ern Pacific Company morth of Los Angeles t0 Sante Bardarez faclu~
Sive %0 points on the Ofal dranch ard to Amnaneim, West Orange and
Sents 4na, were and are unjust, unreasongble, urduly prejudiciel,
prererentisl and discriminaiory, in violation of Article XII See~
tion 21 oFf the State Constitution and in violationm or Sectioms 13
and 19 of the Public Utilities Act.

Case 3060: That the rates fram Vietorville to speeirically
cesignated points on the Southern Pacific Coxpany and Pacific Elec-
tric Rallwey were unjust, unreasonable and uvnduly prejudicial in
violation of Sections 13 axd 19 of the Public Utilities Act and in
violation of Sectiom 21 3rticle XII of the State Constitutlion.

S Case 2563 was filed March 4, 1929, heard July 1, 1929 and
Auvgust 20, 21 and 22, 1929, and decided March 18, 1930. Upon
petitions Tiled by complainants and defendants the proceeding was
reopened for further heering. The origimal decision was afrirmed
by Decision No. 23476 of Marcz 9, 1931l. The rates ordered pudblish-
ed by the Commissionr decame efTrective April 28, 193l.




reparation is now sought to be reascmadle; and second, on ship=-

ments moving to agercy stations the consignee assigned the repa=

ration claim to ¢:<:>mpl&1‘.Lrtzan't:s,..6 The record shows that 1in some Iin-

stances the frelight charges were actually paid dy the consignees
and the emounts thereor deducted from the invoices reondered vy
complainants. Accordiang to delfexdants this constitutes &2 assign-
nent of a reparation ¢claim.
The precise rinding by the Commission in Case 2663 with

Tespect to the reasongblemess of the rates Ifrom Colion, Crestmore,
0ro Grande, Victorville and Momolith to main anf dbranch lime points
west thereof to and including Sente Barbara, National City and
points south of Monolith was as *ollows:

"Thet the present rates fram Colton, Crestmore, Viétorville,

0ro Grande axd Monolith are nmot unjust and unreasonadle ex~
cept 10 the extent they exceed the rates set Lorth velow:

Retes in cents per 100 pounds

From Trom From
Colton Victorville
T o Crestmore Oro Grande Monolith

Somis . . 11 123
Yentura . 12w .
Ravennz . . . 11 - "

& section 71(s) reads as rollows: "When complaint has deen macde
t0 the comuission concerning any rate, Ifare, toll,rental or charge
for any product or commodity turnished or service perrormed DY &y
pudbliec utility, and the commission hes round, after investigation,
that the public utility has cherged ax unreasonable, excessive or
discriminatory amourt for suck product, commodity or service in vi-
olation o0r ary of the provicions of this act, including sections
1%, 17(a)2, 17(>), 19 and 24 the commnission may order that the pub-
1i¢c utility nmake.due repzration o tie complainant therefor, with
interest rrom the date 0T ¢ollection; provided, no discriminsgtion
will result rrom suck reperestiom; end provided rurther, That no or=
der Yor the payment of reparation upon the ground of unreasonablo-
ness shall be made by the. commiscion in any instance wherein the
rate, rare, toOll, rental or charge in questiom has, by formal find=-
ing, been declared by the coxmission to be reasonable; and provided
rerther, that 30 assigament of a reraration claim shell be recog-
nized by the commissiom except assignmernts 5y Operation or law as
in ceses of death, inssnity, bankuptey, recelvership or order or
couxrt."




Derendants contend that thls Iinding, alilough in the negetive
(except as to rates to Somis, Cavin, Ventura ard Ravenna) has the
Torce or a rormal I'inding thst the rates under review were maxi-;
mue reasonsble rates and thus they are Commission-rade rates.
This 1s not the interpretation I would place upon the firding.
The obvious intention of the Commission Was to hold thet on the
racord the complainants gnd interveners had Tailed to sustain the
durden of proor by 20t showing that the rates were unreasonsable
oxcept 10 the Tour poinis wiere speciric rates were prescribed,
Tbis rincing was tle rourndation ror the order or dismissal enter—
ed In Cese 2663 with respect to this issue of the c¢omplaint. The
Tecord supprorted ax order or dismissal but it did nmotT support an
arfrirmative rincing tkat the rates which complalinants Iailed to
Prove unreasonable were ix ract maximum reasonable rates. In
compleint cases the durden Of prooy is upon ccxmplainants to af-
firmatively show vast The retes under attack are wnlawful, and
when this is not done si¢ complaints are aismissed; (Gladding,
McBean & £O. ¥S. P.G.& E.CO., ¥4 C.R.C. 513, 31v.)}

The prohibition in Section 71(a) oI the Act Witk Te-

spect to assigaxents of reparation claims in my opinion relers to

assignments 1o one whe is nelither a consignor nor counsignee out

a taird perty whose oniy interest in the transportation of the
shipment is the amownt of reparation which may de recovered.
Eere the situation 1s materially dirfferent. Consignees in some
instances paid the freight charges but deducted the amount theres-
of from the inveices. In the true sonse thls is notl an assign-
ment O & claixm. Coxplairents ultimately bore the transportation
charges. The actusl peayment was made for them by the consignees.
Waile I believe reparatiorn should not be denied on




these two technical grounds, I am of the opinion that it should
be denied upon broader grounds. These complairants wexe before
us 11 Case 2663 egnd elected to ask the Commission Tor relief roi-
the future. They 24id not then seek reperation. The relier they
sought wes granted in part and denied in part. They now request

reparstion on shipments which moved durirg the pendency oI Case

%369 and subsequent thereto, If they Mere Béing damsped by the

exasticn of unlawrul ratez at the time Case 2083 was DEXOTT The
commiscion, they should have asked for reparation. It is True
that the cause of actiox on some of the shipments scerued after
Case 266% was filed, dut compleinantsard interveners were aware
that there was a steady movement of cement Lrom the mills and
they had the right to ask ror reparation on shipments moving

pendente llite.

Complainents heve not shown any reason Why reparation
should be granted in these proceedings, except on shipmexts o
points beyond Ventura and Ravenna during the period subéequent
to the efrective dzte of the rates ordered by the Comzission.
4s already stated the Commission established speciric ratés to
Tenturs and Raverns. Defexdants reduced thelr rates to the in-
termpciate points to avoid violations of the long aund short haul
provisions of Section 24(a) of the Pudblic Ttilities Act. Eut o
the points beyond they made no relative acjustuent, the only re-
cauctions deing those made to avold violation oI the agg.:egate ot
intermediate provisions of Section 24(a) of the Act. This fell-
ure of defendants hes resulted in incongruities which they should
have eliminsted. TFor exsmple, tke Commission prescribed a rate
of 12% cents rrom Colton to Ventwra Ior 8 haul of 132 miles.
Trom Colton to Carpinteria, the latter point located 17 miles

veyond Ventura, defendents established a rate of J19.5 cents. 4t

7.




0jel they maintain g Tate oT 22 cents oF 9% cents Over the Ven—
tura rate rfor an sdded haul or only 16 miles. Similar :anonsi&
tencies prevail is the rates beyond Ravenua. The Comission.
should prescribe reasomable rates 1o points beyond Venturas and
Ravenna and sward reparation on shipments moving on and arter
April 28, 1931.

Tpon consideration of all the facts of record I an of

the opinion the Commission should rand:

1. That the present rates from Colton, Crestmore, Vie-
torville snd Momolita t¢ points beyond Ventura and Ravenns
have beer unreasonsble since April 28, 1831, are nOw umress-
onable and ror the future will be unreasorsable in violation
or Section 13 or the Public TUtilities Act t0 the extent they
exceeded, exceed or may exceed the rollowing:

Rates in cents per 100 pounds
From From From
Celton

Crestmore Vietorville Nonolith

Qjel 1 15 1
Dulak 13 14 15
Ses CLifr 13% 14k 1%
Punta 14 15 4
Carpinteria 14 15 14
Sunmerland 14% 155 1
Miremar 14 1 1é
Tolmdale 154 *Igg*:
Lancaster 13 *1a

Rosamond 14

Gloster 1 -
Fleta 14z -

* Tia Colton or Los lAngeles.

The rates prescribed sbove do not Iinclude the emergency char-
ges authorized by tir Comxission in Applicetion 17536, Decl~-
gion No. 24382,

2. That since Lpril 28, 1931, complainants made cex-
tein shipments o the points shown adbove, pald or dbare the

charges thereon and sre entitled to reparation thereon in the




amount Or the difrerence between the cherges paid and those
herein Tound ressonsble, together with interest at 6% per
annun.

3. That in all other respects the compleints should
Yo dlismissed.

Tee gxact emount oF reparation due is not of record.

Complainants will sudmit to derendants Ior verirication a state=-
ment of the shipments made and wpon payment or the reparation de-
repdents will notify the Commission of the amourt thereor. Should
it not be possible o reach an agreement as to the reparation
awerd, the matter may be rererred to the Commission Ior Iurther
attention ard the entry of a supplemental order should such de
necessarye

The rollowing form of oxder is xecoumended:

These cases having been duly heard and submitctec, patAB
investigation of ithe maiters ané things involved heving ‘oeeﬁ hed,
exd basing tkis order on the finaings of Lact and the conclusions
contained in the opinion whick precedes tals order, |

IT TS ETRERY CRDTED that cerérndants, Southernm Pacific
Cormpeny, Los ingeles & Selt Lake Railroad Compeny, Pacific Elec=
Tric Rail'kay Compeny and The Atchisom, Topeks 2xnd Senta Fe Railway
Compary, bde and they are hercdy ordered to cease and desist and
thereatter to abstain from aprlying, demancing or collecting rates
ror the transportation or cement imn carloads waich exceed those
round reasongble and gop~prejudicial in the opirzion which precedes

this oxder. .
17 IS SEREBY FURTEER ORDERED that defendants, Southers.




Pacific Company, Los Angeles & Salt Lake Reilrcad Compeny, Pac—
ific Electric Raiiway Company and The Atchison, Topeke and Sante
Fe Raillway Compery, according as they participate in the transpor-
tation, be and toey are hereby ordered to establish om oxr before
thirty (30) days from the erective date or this order, on not
less her rive (o) days' rotice to the Commission ard to the pud=
lic, rates whick shall not exceed those round reasonadle in the
orinion which precedes is oxder.

IT IS EERERY FURTEZR CRDEIRED that derendants, Southern
Pacific VCOmpany, Los Angeles & Selt Leke Rarlroed Company, Pac—
iric Electric Railwey Compeny anc The Atchisom, Topeka umi Santa
Fe Rellwey Compeny, according as they participated in toe ¥rans-
portation, be and they are heredy authorized ard directed to re—
fund to complainents, Calirorniz Portlend Cement Company, Riverw
side Cement Company, Monolith Portland Cemert Compeny snd South=-

western Portland Cement Coxpany, acccrding as their interests may

appear, all cherges collectec in excess of the rates found reas—

opable in the opinion which precedes thils order ror the transpor=
tation of the shipments of cement imnvolved in these proceedings.
TT IS5 EEREEY FURTERR CRDERED thet in ell other respects
these proceedings be and they are heredy dismissed.
The foregoing Opiaior zud order are heredy spproved axa
orgered filed 2s the opinion end oxder of the Railroad COmTIIs2OR

0T the State of Caiiforris. 1

Nated at Sen Framcisco, Califoraim, this / 3~ day

o= 7

e e P LW W‘W
WAL

/) CommisAioners. ’

or June, 19%2.




