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BEFORE THE RATIROAD COMMISSION OF THE STATE OF CALIFORNIA

SOUTEERN PACIFIC COMPANT,

e cormporationy '
RATLWAY EXPRESS A.GENCY, INC.,

8 ocorporationy ol '
PACIFIC MOTOR TRANSPORT COMPANY,
a corporation.,

co\{n.plainanta;

L.E. SMITH,
DOE OKZE, .
DOE: TWO, and

)
)
)
)
)
)
)
; -
vs. | g Case No. 2023
) |
)
o g
DOE CMPANY, a corporation, 3
| )

Defendants.

H.¥W. Eobbs and W.S. Johmson, for complainanta
Southern Pacific Company snd Pacific Motor
Traasport Company.

E.¥. HEobbs and Edward Stern, for Railway Express
 Agency, Inc., Compleinent.

Bacigelupiy, Elkus & Salinger and Frank 3. Ans'tin,
ror Defendent L.E. Suith. :

W.E.‘Motson', for Califoraia Trangportation Compeny.
SeZe A.nderson-,- for Sacramento Navigation Company.

Y.G. Stone, for Sacremento Wholeselers and Manutaoturors
A.ssooie.tion.

R.W. Rogers, for Sacramemto YMotor Transport compe.ny.
EARRIS,. c,ommisaioner:
QRINION

Southern Pa.oiric Con1pa.ny, Railway Express Agency, InC.
apd Pacific Motor ’Eransport Company complain of Louls E. Smith.,
, conducting a rroight trucking business uwnder the neme Smith Trucking
Service, and allege‘ +hat his business is taat of & common carrier

Detween fixed termini and over & rogular route and that such business




ig estadlished and operated W thout the prerequisite certificate
o pudbllc convenience and necessiiy in oonrormity'with the Auto
Stage and Truck Transportation Act (Chapter 213, Acts of 1917,
as amended). |

Defendant Smith denies that he is exgaged 1n the toxns~
portation Susiness as & common carrier and alleges that any
property transported dy him has been transported solely &s a
private carrler, that he ddas pot carry property for the public
géner&lly; and bhes not dedicated his properiy or services to the
genersl public. |

Pﬁbiio hearings were conducted at San Franocisco, Saora-
msnto»and.aedding, the matter was swmitted on brﬂzfs vhioh heve
been Liled snd the maxter is now ready for decision.:

Defondent Smith degan his operations for the trmnsporia-
tior of freight between Sacraments and points intermediate %o Chico
and Redding including Redding in July 1929. The movement consisted
of freight delivered in Secramento by The River Linos from Sax
Francisco and consigmments picked wp by defendant in Saoramento.
The back haul wes negligible, Later defendant inasugurated truok'
_service bdetween Sacramento and San Frencisco end East Bay citiesy
partiocularly Oskland, ood coasod ahipmants by water cerriers.

In February 1931 Smith testified, he formed an equal partnership
w:th.mm:ko and Calvert and that this partne:ship since has
sonducted the business. Smith formerly opéraxed & stage line
between Susagville sad Doyle iz 1918 and detween Sacremento and
Placexville and between Placerville and Caldor in 19241926 selling
tae letter operations o Plerce ATTow Stage Company. By solicitation
before and after the partneéship;.Smith built up & dusiness

between Sen Francisco and East Bay cities and SacIsmerto wrick

transporfpdg‘about the time of the hexring, 12 to 15 tous d=ily
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easthound and S5 0o 6 tons westbound., The dDusiness between
Sacremento and Northern California ﬁoiﬁts to Redding averaged 7 %o
8 tons per trip (tri-weekly) witl:{ a negligidble return movement.
Defendant is now using 5 trucks end 3 trailers. A considerable
bortion of the ﬁ-olume brought by them Lfrom either d.irecff.on into
Sacrementc has been delivered to other cexrriers, some certificated
and some without certificates, for del-ivevry to destinations not
served by defendaxnt. |

Physicelly the service conducted iz and hes deen similar.
in all respects to service maintalined by common carriers. A
terminel is meinteined at 1115 R. Street » Sacremento and snothex
at 1400 Seventh Street, Sen Francisco. Daily schedules axe
meintained between Sen Frencisco end Sacramento Velley points by
wey of the Sen Mateo Bay Bridge and Stockton or,.infrequently via
steaxer to Vallejo. Between Sacramento and Redding three schedules
each week are mainteined. Pickup end delivery services ave
maintained in Sacramento and San Franclsco. |

During the hearings complainants produced 18 witnesses
in support'or their allegations. The only witness for the defense wes
Swmith. In all 41 exhidits were Teceived in which were included 134
fontracts With shippers or consignees; 0f these contmct; 64 are
treateld by defendant as obsolete or inactive 1n that umo transportation.
has deen rendered under them ror many months. Smith testified he
would not consider them "in force”. The earliest contract produced
(Fuly 10, 1929} with United States Rubber Co. and Smith (Bxhidit No.37)
| provided: i | ) ]
"That the party of the first part agrees to deliver
to the party of the second part, all Lreight which =aid
pexty of the Lirst part mey have fox trsnsportation
to and from Sacramento to Red Blulff, Cottonwood,
Axderson and Redding, California.
"That the party of the second pert, in consideration
of the delivery to him for transportation of said

freight, agrees to transport same to and Lrom Sacramento

%0 the towns listed above at the following rates,
and ©o carry cargo insurance on all mexchendise carried.”
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This form wes used wntil November 1929 when, in en agres-

ment with Wellm.n, ?eclc & Co. the words "all frelight™ were chengeld
to "such rreight” and this sentence added to the Torm:
"It 18 further understood that if the rate
or tramsportation service rendered unler this
agreement 1s not satisfactory to & ther party,
it may be terminated upon five (5) days' notice.”
Also the words "A.ll shiyments ere to “ve store(side-walk) delivery.”
In other forms & blaok wes left before the word ":troigh.t"
and in a number of ocontracts left unfilled. '
Defacdent does not dispute the testimony of the witnesses
23 %o q.ornridanvw oporetions bhut contends that the contracts sud-
zitted show d{aré.adant'r; to be a private cmier‘not_su‘bvjec t to
regulation under the Auto Stage and Truck ~Transpgrtatg.on Aot
(Chapter 213, :t&.cvtxs',c‘:'::':(.‘En.’a'gi a3 mended). The record discloses
that the contracts were not observed b& the shippers in that dut
few tendered &'Li their shipments to defendanti. Moreover, &
najority of the shipments were accompanied dy standard bdills of
lading accepted by defendant: which in their terms were common
carrier obligations.
Defendant &sserts that all movements were.by p:ivate
contract either iri-‘aten oi- oral. The orel contracts are few
end the defendent stresses the fact that in every movement they
tried to get & written contract even thougb. only one movement was
performed Lfor the shipper. That nelither shipper nor operatox
sought to enforce the provisions of the contracts submitted 1s
clearly estedlished by the testimony. Sumith tesﬁriod that
he 414 not ingquire ¢f the shippers whether he -re,ceivgd.‘ all |
thelir shipments under the contracts presented or not; that be did
ot question wheﬁ delivery to him cossed or attempt any enforoenent
of the provisions of the contract.

It 15 ¢lear fron the record thet though defendant

ontered 1nto & contrect with the shipper, the shipper was left at

li'be:.-ty to furnish cons:.gnmeng or not &s he pleesed.




It appears that defendant during two and & halfl ysars
of Opecr:atién had odbtained contracts solely for ike purpose of cir-
cumventing the requirements of Chapter 213, Stats. 1917, as amerded.
Contracts similer iz Torm and language to those used by defendant
have heretofore beea determined by the Commission to be insufficient
to take the operations out of the purvieﬁr of the Aato Staée and |
Truck Trensportation Act. At best they are mere rate quotations.

There is some evidence in the record that even the priee roat:;re in

the coptract was not observed. (Re Jack Hirons, 32 C.R.C. 483

Petaluma & Sexta Rosg RR. Vse Loal, 33 C.R.Cs 63; Re R.W, Remmusser

COey. 34 C.B.Co 497; Petaluma & Sente Rosa RRe VSe B_e_z_glirison, 35 CeR.Ce

793; Motor Freipght Terminal Co. vS. Taber, 35 C.R.C. 757).

The Commission showld find as 2 fact thet defendant
L.E. Smitk is pow transporting property &s & common carrier for
compensation detween San Francisco, Oeklend and Eest Bay cities
end Sacramento snd between Sacramento and all Pints detween Chico
and Redding excluding Chico and that such dusiness has heen
established and maintained and operated by L.E. Smith without pro-
curing from thls Commission the certificate of public convenience
end necessity es required by the Auto Stage and Truck Transportation '
Lot (Chapter 23, Stats, 1917, as 2mended). 4n order should be
issued requiring defendant to cease and desist all such operations
wnless snd until & certificate therefor has been obteined,

&n order of tais Commission finding an operation to be
unlewful and & recting that it de discontinued is in 1its effect not
unlike an injunetion issued By 2 court. A violation of such order
constitutes a contempt of the Commission. The Celifornie.
Constitution and the Public Ttilitles Act vests the Cormissfon
with power and a1thority to puaish for contempt in the same
mennex and to the seme extent as cowrts of record. In the evert

& perty is adjudged gﬁilty of contempt, & fine may be imposed in

the amount of $500400, or he may be imprisoned for five (5) days,

wSe . '
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or boths C.C.P. Secs 1218; Motor Freight Terminel Cow Ve 3I&7,

37 CuBuCo 2243 re Ball and Hayesy 37 C.R.C. 407; Wermith v.

Stemper, 36 C.R.C. 458; Pioneer Zxpress Company v. Keller,
| 33 C.R.C. S7Le

- It should also be noted that under Sectlon 8 of the Auto
Truck Aot (Statutes 1917, Chepter 213), & person who violates an
ordexr of the Commission is guilty & & misdemescor end iz punishable
DY & fine not exceeding $1000,00, or by imprisonment in the county
Jall not exceeding one ysar, or by both such fine and imprisoament.
Likewlise a shipper or other person who 2ids or shets in the violaw~
tion of an order of the Commission 1s gulilty of a:middemeanor ad
is punishable.in the sawme manner. , )

The Secretery of the Commission should bé directed to mall
certified copies of this opinion & d order to shippers y:o appecred
&s witpesses in the course of the proceeding and to other shippers
who are known to e using the service and facilities of d.o:ronda.nts,
upon the said opinion and ordex becoming riml.

Tha following form of order is recommended.
i . .

- ORDER

& puovlic ho&riné havircg been had smd the above matter
heving been submitted on driels:

IT IS HEEREBY FOUND AS A FACT that defendent Louls E.Smith,
doing dusiness under the name end style of Smith Trudcing Servhce
1s engeged in the transportation of pi‘-operty by auto truck, £or
compensation, and as a common cexrrier, be‘ﬁeen Tixed termini and
over reguler routes, on the public highways of this Stete, viz:
botween San F:L-anoisco, Qakland, Alemeda :f;n.d. Berkeley, Saormnto;
LosIMQJ.:Lﬁos,' ‘Cottonwood, Anderson, Red Bluff and Réad’ing_ without
rirst having obtained & certificate of public convenience and

necessity for such operations, as required dy the Aute S‘t:age and
Track Traasportetion Act(Chapter 213, Statutes of 191'1., as amendod).

'Thorerore,




IT IS EEREBY CRDERED thet defendant Louis E. Swith,
shell immediately cease and desist such common carrier operations,
as descridved in the preceding paragraph, unless and until he shall
obtain a certiricate of public convenience and necessity therefor;

IT IS EEREBY FURTEER ORDERED that the Seoretary of this
Commi ssion shall cause & certified coﬁy of this d.eciision to bde
porsonally sexrved upon defendant Louis E. Smith; that he ceuse
certified coples thereofl to de mailed to the District Attorneys
of Sen Francisco, 4Llemede, Sacremento, Shesta and Tehamm Counties
and, upon this decision becoming final, he shell ceause certified
copies thereof t0 be mailed %o shlippers who appeared as witnesses
iz the course of this proceeding and to other shippers who &are
known to be using the service and facilities of defendant.

The effective date of this order shall be twenty (20)
days after the date-or soTVice upon dorendxnt'I,ouis Z1 Smitk.

Dated at Sa.n Fran.oisco, Calirornia, this 4#% day of

@m’uﬂ/ 19329
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