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BEFORE TEE RaILROAD COMMISSION OF THE STATE OF CALIFCRNIA

~000=

SOUTEERN . PACIFIC COMPANY, a corporation,
TEE WESTERN PACIFIC RATIROAD COMPANY, e )
corporation, SACRAMENTO.NORTEERN RATIWAY ;
CQPANY, & corporation, THE ATCEISON, )
TOFEXA AND SANTA FE RAIIVAY COMPANY y 8
corporation, CENTRAL CALIFORNIA TRACTION )
CQEANY, a corperation, RATIRAY EXFRESS
AGENCY, ING., e corporation, SOUTHERN )
PACTFIC GOLDEN GATE FERRIES, LID., a :
corporation, SACRAMENTQ NAVIGATION COMPANY, )
a ¢orporation, and R. V. ROGERS, doing -
business as Sacramento Notor Transport, )
Complainants, ) _
vs. | ) Case No. 3042 -
C. P, STANBROUGE and JOEN DOE STANBROUGE, )
C. L. FILBERT, TIRST DOE, SECOND DOE, THIRD .
DOE, and.DOE.COMPANY, .& corporation, doing. )
business under the firm neme and styles
of Sen Froncis¢o-Stockton Express Compeny, )
also Stockton~-San Francisco Express Company,
‘end Truck Trensportation Compeny, )
)

Defendents.

S t——

L. N. Bradshaw and G. B. Walk for Western Pacitic
‘Redlroad &nd Sacremento Northern Redlxeay .

Allen P. Matthew for The River I.ineg

Louttit, Marcesu & Louttit, by Themes S. Louttit
-foxr Defendants . ‘ . .

H. C. ‘I.uce.s exd T. Finkbohmer for Pacific Grey—;
_ kound.Lines =~ . . '

Berne Levy and G. E. Duffy for The Atehison,
Topeka end Santa Fe Railwey Company‘

Zdward Stern for Réilway_ Express, Inc.

E. W. Hobbs and W. S. Johnson, for Southern
. Paclific Compary, Pacific Motor Transport Com-
Pany end Centrel Californis Traction Company




WEITSELL, Commissioner :

 OPTNION ON REERARTNG

The comp:.ain": terein alie{ges in snbstance that de-~
fendents are engeged 1 the ‘ousipess of operating motor trucks
for campensation as ccnmo-r; carriexrs of pz‘operty over the publiec
highways of fhe stote between fixed termini end over reguler
routes hetween cértain points; that 'they are solic‘itiz':g from
the pub"...:i.c generally the transportation of property tof hire, -
and .h.old;ing themselves oul &s camuon carriers for the trans-
portetion of property or freight in suto trucks for compense-
tion ovexr tke public highways of the state upon :t'i‘i:ed- and de~
Tinite routes; - that they are conducting such dusiness under
ce:ta.:!.n :(:'Im nsmes and styles, in competition with' conplain-~
exts, soii.éitiﬁg the transporta.‘::ion ot property for hire at
rates lower then camplaimants® legally publ:_!.#hed and filed
taﬁrr rafes; and that sald 8_perations are conducted without
axy certificate of pub;.ic convenience and necessi_‘t’jr and are
unlawful., . | _

Decision 24408 (37 C.R.C. 81) ordered that C. P.
Starbrovgh, as part owner of Stocktom-Sen Francisco Express
e.nd as owner of SacTamemto-Sex Francisco Expres.s- and Mérchaﬁts
Freight Forwarding and Distributing Company, cemse operation
ac & camon carrier of j:roperty over the line of Truck Trans~
portation Compeny owned and operated by the Estete of C. D.
Clerke, between San Francisco and Stockton, Sen Francisco end
 Secremento, and intermedinte points. It was orderé@ further
that R. M. Stenbrough, as pexrt owaer of 'Stccktan-San Francisco
Express, cease operetion over the 1ine of Truck Transpartetion
Compeny between Sen Frencisco snd Stockton end intermediate
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points; and that the Estate of C. D. Clarke cease o%eration or
1)
trucks as a common carrier between tb.e ebove points.. .

At the rehearing defendants C. P. Stanbrough, R. M.

Stanbrougk, C. L. 'Eil‘be:t, and Mrs. Grace D. bla:ke, as executrix

of the last will and testement of ¢. D. Clé:ke," deceaéed.,. ap-
peared and denied each of the allegatio;zs iﬁ the cbmplqint.

C. P. Stembrough, onm April 9, 1930, under the neme "Mer—
chents Frelght Forwarding and Distributing Compeny™ filed Locel
Freight Tarift No. 1, naﬁ:.ng cémodity rates, Toles and reéula—
tions for the trensportation and delivery of freight between
Sa.n Trancisco or Osklend, Sacrenexto and Stockton. on April 9,
1950 c. P. ‘Stexbrough slso filed with the Commission, under ‘the
neme ”Stockton-ua.n Frencisco Express Co.", Local E;:préss réu-irr
No. 1, naming "cless and commodity retes for pickup and'déii'wry
of merchendise or persomal effects betweern San Frencisco or
Osklend and Stocktoﬁ either way e2d rules ant régulations govern ~
ing 'sa'me." ~ On the seme date C. P. Stenbrough filed & similer
' express teriff under the name "Sacremento-Sam Francisco Erpresa
Co." ,7 epplying between San Francisco or Oakla.nd and, Sacramen‘t;o.

" In the orie;ine.l hearing (September 21, 1931) €. B.
Stanbrough te»‘tiﬁe& that the three names re:rerred to a.'bove
were tictitious names' 'ch.at his som, R. M. Stanbrough, wa.s
ninterested” in the "Stocktonm-Sen Franciseco Exp::-ess" but th,a'c
nb one else was associatod with the business; and tha.t his son-
in-law, C. L. I‘il‘oert, wes an employe 'a.nder salary at Sacramonto.
(2. p. 54) '

}!’or sane Tive years express operations nad 'been cond'actod
over boat and relil lines betweern Sex Francisco and Sacramento
and S‘t:ockton, the witngss payi.ng the 'ca::irr rates over such lines.

(1) Decision 24408 was personally served upon C. P. Stanbroug)a.
on.Jenuery 27, 1932; upon Grace D. Clarke on Jenuary 2’? 1932;
and upon R. M. Stanbrough on Febmaxy 15, 1932.
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After attempts to obtain a lower rate from the Teil carriers,

in qraé: to meet truckigg competifioﬁ; Mr. C. D. Clarke, with
whom Witness had been scquainted, became interested in the
trensportation. On December 23, 1930, an agreement was'énter-
ed into by C. P. Stasbrough end C. D. Clerke (Exhidit No. 1),
wherebj the letter undertook to transport rreight'by truck ﬁél _
tween Sen Frencisco and/or Okkland and Sacremento and inter-
mediate points, or between San Francisco and/or Oskland and
Turlock and/or intermediete poiﬁts.-z? Clerke operated ander
the fictitious name of "Truck Transportafion COmpan&",‘and begen

-

(2) This sgreement stated that Stanbrough was engeged in the
express and freight forwarding business under three fictl tious
xames; that the service conducted under the names of Stockton-
Sen. Francisco Express and Sacramento-San Francisco Express in-
volved pickup service at point of origin and delivery servico

at destination, tariffs for such service deing on file with the
Coxmission; <*that the sexrvice of Merckhen<ts Freight Forwerding
and Distridbuting Company invelved no pickup service at point

of origin but included delivery at destination, tariffs for
such service being on Iile; <that the parties desired to pro=-
vide "for the csrriege and transportation of any and all freight
t0 be.moved dy seld C., P. Stanbrough in connection with his sald
business * * ¥ w: and provided in subdbstance as follows:

. Y. Stanbrough agreed to offer to Clarke for "carriage and
trensportation all freight and merchandise * * * which he may.
accept from consignors for carxiege and transpartation”, with
certain minor exceptions. .

2. Clarke agreed 1o acquire and maintain such trucks and
trailers as shell bde necessary to transport such freight and
not to solicit or accept freight for transportation from any
other person without the consent of Stanbrough.

‘3. Then Stanbrough offers freight to Clarke for trans-
portation "for account of Sacramento-Sen Francisco Express or
Stockton-San Francisco Express between any of the points cover-
ed by the teriffs of either of sald express companies on file
with the Railroad Commission™ or any freight which Stanbrough
may accept for tramsportation beiween said points under contract
with satd comsigrors, requiring both pickup eand délivery ser-
vice by Stanbrough, Clarke shall perform the terminsl to terminal
heul for one-thixrd of the total summ payadle to Stanbrough es
determined by the Tariffs on file.

4. Then Standbrough offers freight for transportation foxr

account of Merchants Freight Forwerding and Distriduting Company,
Stanbrough shall pey Clerke according to rate sheets attached %o.
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beuling regulerly ebout Februery I, 193L.- Mr. Clexke died on
or about Mey 20, 1931, snd his estete is mow in the hends of
Mrs. Grace D. Clerke, executrix of the'last will amd testement"
of C. D. Clarke, deceased. |

At the Tehearing C. P. Stanbrough testified that he owned
the Merchants Freight Forwerding and Distriduting Compeny;
that part of tf:e ‘mexchandise is drought to the "plant" by locel
draymen and part dy.:his own autos;’ that the Sto&k‘ton ﬁerche:nd.iao

the egreement as Exhibit "av.

' S. Then- agg:regate.cﬂargea vander parsgraphs 3 and 4 do
not amount to $15 for eackh trip, then $15 shell constitute the
minimum charge. ‘ ‘ A .

. 6. Rates determined in parsgraphs 3 and 4 apply to
terminal to terminel only, Clarke not dbeing obligated to perform
pickup or delivery serxrvice. Claxrke, however, shell at the re-
quest of Stembrough perform any pickup or delivery service in
addition to the line haul, additionsal compensation therefor to
be subject to mutual agreement. |

7. Should Stanbrough have any freight avellable. for
transportation between any points other than those referred to
in peregrephs 3 and 4; or any freight the rate for transporte-
tion of which is not determined by sald parsgraphs; or in the
event that the volume of any one shipment of freight, the rate
for transportation of whlch would otherwise de fixed dy said
paragraphs, warrants the shipment being received directly froam
consigror and delivered directly to ccensignee, the compensa-
tion to Clerke shall be determined by mutwal sgreement. If
uneble to egree, Stenbrough "may obtain dbids from other cer-
rier for such transportation”, and Clerke may elect to trans-
port suckh shipment at the same rate as the most favorable of
the bids. ' .

8. Compensat iom to Clarke isto be peyedble and settle~
zent mede dally upor completion of service. : L

9. - Stanbrough 1s to obtain cargo ‘insxizfaz;ce..

. 20. Provisions relating to liabili‘f:y of the ‘parties for
demege or loss. ‘ ‘ R

11. CJ.arke's-,‘oﬁsineés 18 to be conducted tmdér the nome
"Iruck Trensportation Company™.

13. The agreement 1is to Temain in effect for tive years. °
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is loaded in a 'traﬂ.er or‘ Truck Transpdrtation Company, the

. Seeramento merchandise being loaded in a similsy uwnit for
Sacramento; and that the line haunl is performed ‘py Truck Trens-
portation Company pursuent to the agreement of December 23, 1930,
Upor campletion of the lime haul to Stockton the treiler is de~
tached from the power unit end left *where the deliver;t.ng company
have their office." ~ The power unit 'a.n(i semi-trailer proceeds to
Sacremento, the semi-trailer being lef* there for distribution.
The power unit is then transferred to a semi-trailer et has
beexn loaded in Secramento destined for San Francisco and 'procéeds |
to Stockton, picking up 2 loeded trailer at 'that' point, and
delivers the two units to C. P. Stanbrough. at Sen Francisco.
Settlement of the revenue earned by Truck Tremsportation C:ompany
is mede with a representative of Mrs. Clexke deily.
' As to Sacramento-San Trancisco Express, C. P. Stan'brongb.
testiﬁed at the rehearing 'che.t

nk % ¥ The Sacramento outr:.t I have no interest in at
.all.’ Tha.t' belongs to a man nemed Fildexrt,

Qe And M‘.r. Filbert :!..s a relative ot yours?
A Ee 18 & sop~in-law" (T.r. P. 85), |
and that ‘the Stockton-San'Francisco Expreas 5elongs to his son,
. R. M. Stanbrough, to whom it was transferred because

*A. He requested it and ke earned it out so tha’t he
vas obligated - or I was obligated to give him title.

Q. Was he associated with you berore that time?

Ao ‘Y.es, on a commiasion basis, percentage basis.

Q. ’ Does he recelve a salary from you now?

A. I;To, sir. We pay him 2 percentage for "b.:!.s sexvices,
Q. That is oz 2 commission basis now?

A. Well, I don't know whether you wou.ld. call it com-

rzission, or.what. I pay him so much for his services
rendered. -
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Q. How do you determine the amount which you are. to
Pay him? Is it 10 per cent of the gross rates, or S0
per cent, or whet is it?

A. He gets 33 1/3 per cext. .

Qe That is, of the gross rates for the movement be-
tween San Francisco and. S‘tockton?

A. YOS, 31:.

Q. Is there some percentage which is allocated to your
serrziice?hero in San ‘.E‘re.ncisco » Your pick-up and delivery
sexrvice

" Ae The’ bale.nce comes back to Sen Francisco, that is,

66 2/3+ Out of that I pay the Truck Transportation
cOmpaw for their line haunl." (Tr. Do 94)

It m stated at the rehea:ing that the business at
Secremento wa.s transterred to C. L. Tilvert, and that at Stockton
to R. M. Stanbrough edbout Septw‘ber :LO, 1931 (Tr. p. 101.) |

‘There sre appro:d.mately 300 shippers us:.ng the servico
from San I'rancisco to Stockton and Sacreamento and 20 shiprers in
the reverse' direction. Certain shipments are rerused as not
boing attractive if the hezerd is greet, if it is of extre
length,  suck as thi::fy feet lengths of iron end steel, or if it
is very dbulky and ligh.tf?,). Although nothing is being shipped
over rail or boat lines, the tariffs on file have not been
. withdrawn and the rates charged shippers are aot "bhosew:.set forth
in the tariff.

(3) "Q. As a ‘ph'ysioal matter you could handle some of this
light.traffic to whick you have referred? A. The light -

- Qe TYes, you speak of reed and ﬁll:ow. .
. A. No, 1% is too bulky. Our space is limited.
. Q. You could mot put it in the space?

. Ae. No, - o1: ‘and ma.ke' any money out of ':Lt.

- Q. It is unprofiteble to you, so thererore, you don't
care to take it? A. 'L‘hat is very true.” (Tr. D. 98) -
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It.1s the position of defendants and petitioners for

reheaﬁ:né'that C. Z. Stdnbrough's operations ere confined en-
tiTely to the City and cOunt§ of Sen Francisco, thet he performs
a consolidation axd forwerding service, and solicits the
business of persons who have occasion to use transportation;
that the line heul service 15 performed dy Truck Transpostation
Compeny under a private contract wheredby goéds'q:é h§nled only
for, C. P. Standbrough; that R. M. Stanbrough :pecrrorms‘ 2O ser-
vice eidept'a-pickup'apd delivery sexrvice in Stbckton; and
that C. L. Filbert performs a similer service in Sacremento.

It is qonteﬁded,‘therorére, that none of the perties are on~
gaged in a common caxTier service over the public highways, and
that Trqu Trensportetion Compeny is e private cerrier under
Frost v. Railrosd Comission, 271 U. S. 583. |

By the method descoridbed above and in the prior decision
herein, a_daily transportation service by'cruck is being render-
od to the public between the points 1nvorve@. No certiricate
of public convenience and necessity has deen dbtained.-.A com~
‘mon carrier service may not dDe placed deyond the pale ot the
reguletory statutes dy the method under which the verious de-
retdants herein are conducting such common carrier service.
Should this mode of operation Dde sanctioned, 1% would no longer
Be necessary ror ey truck operator to odtaln a certiricato
vbetore ongeging in business as & common carriler. Under de-
¢endants' theory, every tTruck carrier in California, Dy enter-
~ ing into agreements of the nature set forth ebove, could re-—
‘move itself from reguletion. After a careful review of the
entire record in this proceeding it must be recommended that
defendants de ordered to cease and desist from tgeir,qnw

authorized servicé until such time as a certificate zhall be




odtained.

- While C. P. Standbrough has three express tariffs on
rilg, the record shows that express operations are not deing con-
ducted over the 11n§ of exy authorized common carrier. As section
2(k). of the Pudblic Utilities Act contemplates express operations
o%ef 2 line lawtnliy operating 2s a common cerrier, it éannot
de said that any of the defendants herein are engeged 1n:bnsiﬁess

&8s gn "express corporation.mT

- An ordexr c_:f this C'on;mission finding apn operation to be

unlawful and directing that it Dbe 8iscontinued is in its e:trecf
- not unlike an 1n;unction issued by a court. A vioiation of such

order constitutes' a. éontempt of the Commission. The California

Constitution and the Public Utilities Ac?; vests the Com:lssion
th pover and anthority to punish for comtempt in the seme man-

aer a.nd to the same ‘extent as courts of record. In the event

a party'is adjudged guiljt:y of contempt, o ﬁ.ne may e imposed

in the emount of five hundred dollars (§500.00), or he may be

imprisoned for five (5) days, or bothi. C. c. P. Sec. 1218;

Motor Freight Terminal Co. v. Bray, 37 C.R.C. 224; Te Ball and
Hayes, 57 C.R.C. 407; ¥ermuth v. Stemper, 36 C.R.C. 458;

Pioneer Txnress Company v. Kellexr, 33 C.R.C. 5'71.

It should also he noted that under Section 8 of the Auto
ﬁ!ruck Act (Statutes 1917, Chapter 213), a person who violates
an order of the Commission is guilty of a misdemeanor end is
punishedble by & fine not excceding $1000.00, or by imprisomment
in the county Jall not exceeding ome year, or dy both such.fine
snd imprisonment. Likewise e shipper or other person who é.ids
or ebets in the violation of an order of the Commission is

guilty of a misdemeanor and is punisheble in the seme manner.




ORDER ON REEEARING

Rebesxring having deen had axml the matter submitted

upon driefs, and upon comsideration of the enﬁro ‘record herein,
IT IS EEREBY FOUND AS A FACT that C. P. Stembrough,
R. M.. Sté.ﬁbfough, . L. F'ilbert,r'a.nd Grace D. Clerke (Executrix
of the Last Till and Testement of C. D. Clarke, decoased), are
engaged‘ in the operation of a common cerrier of property; Toxr
coupensation, over the public highways detween San Francisco
- and Sacramento and Stocklton and infemediate points; and
vice versa, without.having obtained a certificete of public con-
venlence end necessity for such operation. |
IT IS EEREBY ORDERED thet C. P. Stembrough, R. M.
Stanbrough, C. L. Filbert, and Grace D. clgxke,_}:xecutriqé ot
the Lest W41l end Testement of C. D. Clarke, deceased, operating
undei the rollowiné fictitious nemes

Mexchants, Freight Forwerding and Distribdutfng Company

Stockton=San Francilisco Expross

Sacrament®=San Francisco Express

Truck Transportation Company,
inmedidtely"cease and desist fram the operdtioﬁ o'f\ 8 cbnmion car-
rier trucking service between Sen Francisco end Sacraménto amd
Stockton and intermediate ‘points unless and uwntil a pi'oper certi~
£icate of pudblic convenience end necessity shell have beex o=
tained 'thereﬁor; | '

. IT IS EEREBY FURTEER ORDERED thet the Secretery of the
Comnission cause persorlal‘ sexvice o:‘a certified copy of this |
opinion and oxder on rehearing to be made ‘upo'n c. 1?. Stenbrough,
R. M. Stenbrough, C. L. Filbert, and Grace D. Clarke, as Executrix
of the Last TIll and Testament of C. D CIaJ:.'ke_; decea.éed; and
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to cause a certified copy of this opinion and order to de
mailed to the District Attorneys of the Counties of Alemeda,
San Joaquin, Sacramento, and Contre Coste and the City and
- County of San I:‘ranc,.sco, end to the Dopa:-ment of Pu'olic Works,
Division of Motor Vehicles.

| IT IS EEREBY FURTHER ORDERED th&t Decision No. 24408,
80 Tar as ‘incomsistent wi’ch the provisions of this deciazon on
:ehearing, is heredy revoked and apnulled.

The roregoing opinion and oxrder on reheaﬂng are horeby_‘
approved a.nd. ordered riled as the opinion and order on rehearing
or the Railroad Commission of the State of California.

. . Dated at Sen’ ’Eranciaco, Calirornia, 'chis % dey
or Augus‘t, 1932. o




