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Decision No. 25113

BEFORE TEE RATIROLD COMMISSION OF TEE STATE OF CALIFORNIA

PACIFIC COAST LGGREGATES, Inc.,
Complainent,
TSe

SOUTHERN PACIFIC COLPANY,
TEE WESTERN PACIFIC RAILROAD COMPANY,

Defen&&nts.
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g Cese NO. 2837.
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E. W. Hollingsworth, R. T. Boyd and Blskop &
Bahler, for complainsnt. ,

Trank Nelson séd J. E. Zyons, for defendant
Southern Pacific Company.

J. P. Eaynes and L. N. Bradshew, for defendant
The Western Pacific Railroad Company.

BY THE COMMISSION:

Complainant is a corporation witk its plece of dusiness
a2t San Francisco. By complaint seasonedly filed 1t iz slleged
tkat the rates sssessed and collected for the transportation of
carloed czhipments of crushed rock, sand end gravel from Eliot on
the Soutiern Pacific Compaxy (heroinafter referred to as the Scuth-
orn. Pacific) to infustry tracks served by The Western Pacific Reii-
rogd Company (kereinafter referred to as the Westerm Pacific) at
Osklend end San Francisco were excessive, unjust, unreasonabdble, w-

duly discriminmtory, prejfudicial and dissdventagecus o compleizant,
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in violatiqn of the provisions of the Pudlic 'Utilitics Act, and
of the long and short haul clause of Section 21 Article XIX oL the
State Constitution. The prayer is for an award of .repuration.

Public hearings were held before Examiner Geery at San
Francisco, end the case heving been subwmitted and bdriels rilel,
is now realdy Zor our opiniom and order.

Compleinant ebandoned the allegation that the charges
were unroasonsble, vialuly discriminatory, pmiudicm and disedvan-
tageous ond devoted Iits testimony solely to the clalmed vwiolations
of the long end short haul provisicms of the State Comstitution.

The shipments involved originated at Eliot, a station
exclusively on the Southerm Pacific, 35 miles east of Cekland, and
were destined O industey tracks within the switching limits o the
Western Pacific at Oskland and San Francisco. ChSrges were &ssess-
ed axd collected at the line haul xate of 2% cents per 100 pownds
gpplicable frax Ellot to doth Oeklend and San Fraxcisco, plus a
swit'cl:mg_ chérge o $2.70 per car Lor & service pexformed by the
Western Pacific from the interclenge tracks with the Southem: Pace
itic % tke md?smy tracks on the Western Pacific.

The rates from Livermore to Qaklend end San Francisco
Tis both the Southern Pacific end Testern Pacific are of the same
volume as those from Zliot on the Southern Pacific. Eliot is an
intexmediste statiom on the Southern Pacific 4 miles west of Liv-
erxzore, but there are xo station facilities of eny kind at this
point on the rails of the Western Pacific, although thoe Western
Pacific mein line tracks pass through the cmity_ where the |

soﬁthe_rn Pacific station of Eliot is locmted. Livermore, the
more &istant point, iz served by botl railroads and therefore

involves cqmge'citive tralfic under the provisions of Item 10,

Soutkern Pacific Termimel Tariff 230-J, C.R.C. 3183. The Item
roeds: .




rCompetitive trafrfic is treffic which, at
time of shipment, may be handled at equal rates
(exclusive of switching cherge) Irom same point
of origin %0 same destination viz other cerri-
ers, one of which perfoxms the switching sexvice."™
Non-competitive traffic is dexzcribed in Item 20. The Itenm reads:
mon~-competitive traffic is tralffic othex
than that fescribed as competitive traflic In
tem No. I0=-Seriecs.”
Iten No. 140 realds in part &s follows:
™ok K K X On carload traffic competitive with
the copnecting carrier performing the switching
service on which the Southern Pacific recelves
& lineg haul destined or originating at industry
tracks or wiarves not reached dy the Southern Fac=
ific rails located within the switching lixits at
the stetions of carriers as shown, the Southerx
Pacific Compary will absord, subject to Item IS0~
Series, the amount of cornecting carrier!s charg-
es for switching to or from the Interchange track
wit: the Southern Pacific * * * *  w
Tnder these provisions of the tariff ell traffic from
Livermore line-hauled dy 'th.g Southern Pacific and destined to
Westerr Pacitic industry tracks at either Oskland Or San Fraacis-
¢e has the demefit of the sbsorpiloxn privileges ss per Ttems 10 and
140 of the Southern Pacific taxiff. The tariff does xot authorize
any absorption in ccmmection with the traffic from or to ELL0t be-
ceuse, as heretofore steted, that station is mot on the Western
Pacific, end iherefore irvolved oxly mom=competitive traffic as
gesceribed in Item No. 20 of ther Taxrill. _
section 21 Article XIT of the Constitutioxn and Sectliom
24(z) of the Pudblic Ttilities Lct provide that after investigation
the Railroed Commissiom mey authorize tTransportation companles %0
charge less for & longer than Zor a shorter heul. |
F. w. Goxph, &acting as agent for the rallroeds within
the State of Califerria, in order to fulfill the legal require-
ments filed Applicatiom No. 16179 December 20, 19-29:, Tox autbore

1ty to contimue the teriff items creating depertures from the:

 lorg ané short ksul provisioms of the State Constitution and of
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tae Public Ttilities Act. The items provided for the abzorption

oL connecting | line scwitching charges on competitive traffic with=-
out meking similer absorptions onm mon-competitive traffic.. The
Commission My its opinion axd order, Decision No. 22670, dated
Jely 1L, 1930 (35 C.R.Ce 45) auvthorized such violaticms. The
opinion reviewod the practices of the railroads over a period of
zore than 20 years end gave reference 1o orders issued by the Ix-
terstate Commerce Commission imx March, 1911, granting a dlanket
authority to 2ll interstate carriers in the Tnited States to con-
tinve the violations snd to estadblish the mtles for absorbing
sﬁi‘tcms charges at competitive points without observing the loxg
and short haul provisioxs of the Interstate Act at Interxediate non-
compotitive pointé. Railroads within the State of Californix were
of ‘t:he opinionx and they so contended ir testimony and briefs, Ap-
plicaticx 16179, that they had authority mder date of Fedruary 15,
1912, Case 214, to adsord coxpetitive switching charges and that
the application was made in an adbundance of cautioﬁ to remove all
doudts. Dec:.sion No. 2287Q a.zid the order thexafl‘.n., eftective July
31, 1930, 'mnted authority %0 cxrriere 0 coutinue the preactices
o absorbing switching charges st competitive po‘ints while ot abd=
sorbing correspoading chearges at non-competitive points, therefore
siﬁce July 31, 1930, the loxg and short haul depariures are iz com-
pliance with the State Comstitution asnd Sectiom 24 of the Puﬁlic
U‘ﬁilities Act.

The complainant made reference o0 cortalin langusge in
Decisiom 22670 (4pplicatiox 16179) supra, wherein we mentiomed
the Eliot and Livermore situatiom, but a careful reading of the
decision ¢learly shows thdf the prraseclogy exployed as to these
particuler stetions is purely illustrative of a general situation
and is in the mature of dictum or suggestions. 4 supplemental
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order issued today rectifying the originel decision and order.
The questions to be decided are, 41d the derendaﬁts_
et the time these shipmenis moved, have the authority necessary
wmdéer the Constitution to charge more from the non-competitive
point of Eliot than trey contemporeneously charged from the more
' aistant end competitive point of Livermore; and, is the camplain-

ant entitled to an award of reparation?

Prior to July 3L, 1830, defexdants had nmo specific su=-
thority o violate the long and shoxt haul provisioms of the Con-
stitutionx and the Public Ttilitles Lct. Since that date thoy have

hed such authority (In Re F. W. Gompk, 35 C.R.C. 46). 4 shipper
who has paid & rate or charge in violation of the long and short
haul provisions is entitled to repargtion (i.T.& S.F.RY. ¥s. Raile
road Commissiox, 212 Cal. 372).

We are 0L the ¢opinion and find that the assailed switch-
ing charges assesseld axd collected prior to July 31," 1930, were
1 volation of %he long and short haul clause of Section 2L, Ar~-
ticle XTI of the State Constitutioz. We further find that come
pleinant paid and dore the ckarges on the shipments im question
transported prior to July 3L, 1930, and hes deex dammged o the
extent of the difference detween the charges paid and those In
effect to the more distant point, with interest at é per cent.

Dexr anuml.

e exact amuwnt of repargtion due is not of reooxd.
Complainant will submit %0 defendants for verificaticm & stete-
ment of the chipments mede and upoxr payzeant of the reparatiox de-
fendants will notify the Comzission the amownt thereof. Should 1t
rot be possible tO reach an agreement as 1o the reparetion ewexd,
the matter mey de referred to the Comxizsion for Lurthexr attention
and the extry of & supplenental ord:er should such be necessary.




ORDER

This case having been duly beard and submitted, full
investigation of the matters azd things involved having deen hed,
and dasing this order or the findings of fact and the conclusions
contained in the proceding opimiom,

IT IS HEEREEY ORDIRED that defendants, Southern Pacific
Company ard The Western Pacific Reilrosd Company, aceording es
they perticipated in the tremsportetion, be and they are heredy
euthorized exd directed to refund to conpleinant, Pacific Coast

- Aggregetes, Incoxporated, all cherges with interest at sax (68)
per cent. Der smuum On the shipments of crushed rock, sand and
gravel involved in this proceeding end moving prior to July 3L,
1930, “rom Zliot on the Southern raciflic Compary %0 mc.xistry
trecks served by the Western Pecific Rallrosd Compeny et Oaikland
end San Francisco, which wexe In excess oL the charges coﬁtompo-
m@uﬂy in effect on like shipments from Livermoxe %0 'Oaklan&.

and San m:ancisco. c ﬁ(

Dated &t Ser Freancisco, California, this Cey

of JMM , 1932,
0 .

///4 cfzw
/WQS%_M

//,,

"1 Commis/:{loners. A




