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BﬁFORE THE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA-
UISENER MOTOR DRAYAGE COMPANY,
2 corporation,
Complainant,
vS. .
BAY CITY EAULING CO., a2 CoO- Case No. 3276.
partnership composed of Chew Chick
and Chew Gong: CHEW CEICK, CHEW
GONG, JOEN D. MAYNARD, FIRST DCE,
SECOND DCE, THIRD DOE, FOURTH DOE
TIFIE DOE, FIRST DOE CORPORATION,
SECOND DOE COBPORATION TETRD DOE
CORPORATION, FOURTE DOE CORPORATION
AND FIFTE DOE CORPORATION,

Defendants.

Cedric L. Brash, for complainant.
Samuel T. Bush, for Bay City Hauling Company.

Regirald L. Vaughan and Scott Elder, for
Pegulated Carriers.

CARR, Commissioner:

QRIVTZIC

isener Motor Drayage Company, a ¢certificated carrier

authorized to transport fruit, vegetablesﬁand férm produce be-
Tween San Josze, Swmanyvale and vicinity and Ozkland, c¢omplains
of Bay City Hauling Company, alleged to be a éo—partnérship'
composed of Chew Chick and Chew Gong, the individual partners,
and Jorn D. Maynard and verious fictitious memed defendants,
alleging that said defeﬁdaﬁts,‘withoux certification, are engaged

in ¢ommon carrier operations betweern Santa Clara, Momntain View,

Sunnyvale arnd Cupertino ané Oakland. Chew Chick and Bay City

Hauling Company answered the complaint, alleging that Chew Chick
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is now the sole owmer of the business operated by Bay City
Eéuiing Company, adeitting the transportation of a consider-
able volume of produce between the section referred to and
Oaklend, but denying that thls represented a common carrler
operation. _

A public hearing was had on August 18%th, at which
complainant‘asked thot the complaint as against Jorr D. Maynard
be dismiscsed without prejudice, 4t appcaring that counsel for
aynard, because of 1llness, was unable to be prescant at the
hearing. Requést'was also made by the complainant that the

complaint as against the fictitious named defendants be d4s-
missed.

The facts respecting the operaticns of the Bay City
Bauling Company (sometimes called the Bay City Hauling and
Express Company) and Chew Chick, the owner of the business
operated uwnder ﬁhése fictitlious names, were very fully developed
at the hearing. Bay City Eauling Company, under its certi-
' ficated rights, had developed a substantial business detween
various ranches Iin the Santa Clara Valley end Sexn Frencisco.t
About 1930 the complainant begsn to divert some of the shipments
from these ramches o Oakland. In July, 1981, Edward Chew, a
son of Chew Chick and manager of the bhusiness, went to the

management of the Plggly Tiggly Stores in Oakland and asked for

some of this concern's hauling from the Santa Clara Valley. Chew A
Chdck was formerly a“prbduce merchont in Ozkland and apparently was

favorably known among the produce dealers there. Eis son's appli- .

L. The certificate was granted by Decision No. 8228 of date
October 11, 1920, for the operation of an Mautomobile truck line
as & contract carrier of freight for those certain producers named
In said application between Sumnyvale, Mountaln View, Palo Alto
and San Francisco and Intermediate points.® . Copies of contracts
were required to be filed. ’ ‘




cation to Piggly Wiggly was favorably received and resul_ted

in a verbal arrangement by which the Bey City Bauling Company
was hired to pick up, daily except Saturday; from amomg ‘che.
ranchers in the Se.nta Clara Valley produce for a part ‘of the
daily dema.nds of the Piggly Wiggly comcern. ‘Notice of the
Plggly Wiggly requirements was given each morning. Definite
raves for hauling were agreed upon. In August_ and September.
following, young Chew was successful in making somewhat similar
arrap.gements with G. Bonora Company, Western Produce Company,
b. Galli Fruit Company and with the Funt Eatch Company. These
latter concerns were commission merchants, and, uwnder the
arrangements made, the Bay City Heuling Company each morning
ascertoined from them the smount of produce required and the
same day the Hauvling Compa.ny would bring In from the ranches in
the Santa Clara Valley enough produce to £ill thelr specified
requirenments, as well as those of the Piggly Wiggly Stores.

Por handling the business a 2-tom truck was leased from Western
Produce Company, which truck was not operated with public service
plates. Trips were made daily, except Saturday. Sometimes in
season the truck was £illed. The business thus secured was
diverted from the complainant. There was a certain element of
personal service Involved, as young Chew, who persomally drove
the truck, saw to it ti:at the rec_ﬁirements of what he termed
his employers were satisfactorily filled.

A few days after the Instant complaint was filed the
defendant company, on the advice of its attorney, entered into
written contracts with Safeway Stores, Incorporated, covering
waat was fermed the Plggly Wiggly business, G. Bonora Company,
“Westem Produce Company and A. Galli Fruit Company. The Hunt

Eateh business was dropped at about this time. The contracts




imposed certain obligations on the defendant but 11ttie or -
none on the other partles. The Safeway'Stores cbuld~terminaté
upon ten days! notice. The other‘contracts‘wére each for ome
year but, as very frankly »ointed out by young Chick, the com--
miésion nouses could in effect termimate the contraéts at any
time by not directing any houling.

Pillings were made weekly by the defendant. On the
trip back expty crates and containers were returned. No
Oakland business othaer than that spécified.is desired by the
defendant or will he taken. | |

No element of fraud, concealment or evasion appeared.

Young Chick; the manager of the business, with. commendadle fravk-

ness, answered all questions as to its nistory, extent and
character. It camnot be sald that he Intended to operate in
violation of law. |
The case thus presented is a border line ome. Con-

tracts and arremgements such as those here present could well
be utilized as 2 means and device for covering un conuon carrier
operations and thus defeat-the recuiremento of the law for
certification. Bbwever, In view of the element of persomcl ser-
vice here present, the closely confined operations and the ab-
sence of any element of bad faith, it would seem appropriate to
give to this deferndant the benefit of the doubt as to the char-

acter of the operations complained of and to dismissﬂthe‘coﬁ-‘
. plzint without prejudice to another complaint if by the nature
or extent of the opératiOns this defendant crosses the line, 20t
almays easy to draw, separating common carrier from private con-
tract opcration.

The following form of order is recommended:




QRRER

Pab.x.ic hearings having been had herein,

IT IS ZEREEY ORDERED that the complaint as agaiu.,t
Chew Chick, operating wmder the fictitious name of Bay City
Hauling Company or Bay Cit,;,' Haul’.x.ﬁg ang Express Company be
c’.is"'" ssed without prejudice.

IT IS FURTHER ORDERED that the complaint as against
Jorn D. Meynard also be dismissed without pr ejudice and as to
the other named defendants be dismissed. |

The' foregoing opinion and 6rder are hereby approved
and ordered filed as “he opinion and order of the Railroad
Commission. A B | | | 7/
_ Dated at Sen Francisco, Californla, this 22 -
day of August, 193/'2. | |
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/ Commissioner.s. i :




