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Deciston No.

-

BEFORE TEE RAIIROLD COMMISSION OF THE STATE OF C.ALIFCSRKTA.

MOTOR FREIGET T:E:RMZ\TAI. COMPANY,
& corporation,
Complainent,
 wS.

F. W. DRAN, doing dusiness under the
Tictitious name axnd style of WEST COAST
FORWARDING CCMPANY, E. L. SHURILIFF,
doing dusiness under the fictitious nane
and style of WEST COAST FAST FREIGET,
WEST COAST FORWARDING COMPANY, &.¢o-
partrership, ED DEMIER, FIRST DOE and
SEGON'D DOE,

Case No. 3200.
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Defendants.

Jomn. M., Atkinson axd Wallace XK. Downey, oy Wallace
X. Dowzey, for compleinent.

F. W. U.‘u:rcotte for &efendents T. H. Eickok a.nd.
J. L. Suead.

Edwerd Stern, for Reilway Express Agency, Inc.,
intexrvener ox behalf 0L the complainant.

Robert Drenxanx and Wm. F. Brooks, for The Atchisoxn,
Topeks &nd Santa Fe Rallway Company, intervener
an behalf of the coxplainant.

C. W. Corxell, for Scuthern Pacific Company axnd
Pacific Motor Transport Company, interveners
oo dehzlf of tho coxplaiment.

Rodert Lacy, for Californis Motor Express, Lid.,
intervener on dehsll of 'th_e complainant, . ‘

' BY TEE COMMISSION:

Complainent alleges that defendants have been and exe
conducting. the tremsportation of Ireight between 1os Angeles
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and adjecent points on the one hand and Sex Francisco and ad.Ja- |
.::cen't; points on the other and points 1n‘cemeaiate 10 the teminals
ro“ compensation as g common carxier without first having procur-
"ed from 'qhis ‘Comxdssion a cervir‘ica'te ot pu'.blic convenieno.e cand
necessity therefor, as roquired dy the Auto Stage anéd Truck Trens-
'porta.'cion Act (Chapter 213, Statutes of 1917, as amanded) .

Derendant... deny the allegations of the complaint. Prioxr
t0 heering derendanto First Doe and Second Ioo were memirzéa as
T. L. Soead ant J. H. Hickok, doing business under the fictitious
namé oL Universal Fo::wardm_g Company. Ax emended ooﬁplami:- wa&
duly served upon these defendsnts. Their answers dented tho alle-
gations of the complaint. o |

O the Lissues thus Joined pudlic hearing was conducted
by'mine: Kennedy at Los Angeles June 28, 1932. 'A.t this tine
Railway Express .Asency, Ince, The Atchison, :ropeka and ...anta Te
Railway Coxpaxny, So'a:thern. Pacific Co:npe.ny, Pacific Mo'wr Trang-
' port Company axnd Cali:romia Motor Express, Ltd., were pormtted
to intervene in bebalf of complainent. The zetter was duly sube
nitted on ;briefs and 1is now ready for deéi#ion. |

The evidence show- th.e.f Snead and Eiclcoi:, ope:-afing m—
Zex the name of the TUniversal Foxwarding COmpany hed teken over
the business of the West Coast Forwarding Company. '“he essen-
tial facts rela‘ting t0 the operations of the Tadversal Forwarding
COnxpany, largely contzined in the testimony of J. L. a:.ead. “and
supported dy the testimony or shipper witnesses end exhibits, are
clear and not disputed. Dei‘endan.t... Suead and Hiokok opera.tod a.s
co-partners. They had termizals at Los ingeles and San E‘r‘ancis-‘
co, end for a timo at Fresno. Consolidated loads Of freight were
 solicited at Los Angeles and San Frexeisco, ebout 50 shippers de-

ing served &t each plsce. Freight Was bauled betwees the termini
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ané from and to 1ntermediato points. The volume ahounted t0 about
i 1z tons .'each way dalily. Schoedules were not maintained, the con~

- solidated loads xmoving to texmini or 1o intema,&igte points when-
ever sufficient @paﬁtity'was availadle. Rgtes were not :rizod,
beling besged on the bargein with the shipper. These shipments

were Teceived under & so-called contract or receipt (EXhidit No.

3) which cortained the following provisioms:

mReceived at Los Angeles, Callif., Date 8/2/32, From

Sealright Pacifle, Ltd., Address y the
property described below, in apparent good order, except

as noted (contents and conditionr of contents of packages
wknown) , marked, consigned and &estined a&s indicated de-
low, which the Um.versal Forwarding Corpany agrees exd wa-
dertakes t0 have transported via a reliadle contract truck
carrier to said destination. It is mutually agresd and
wderstood that the Universal Forwarding Company Owns con=
trols, operates or manages n¢ autd trucks used in the drs-
Iness of transportation of propyerty, Or acs a common carri-
er, for coxpensation or otherwise, Over any public highway
Yotween Lixed termini or over regular routes or otherwise,
and that the sole unldexrtaking aof the Universal Forwarding
company is to hire on behalf of the consignor herein & reo-
liadle contract truck carrier %0 transport the goods frox .
origin to destinstion within & reasonable time and at a
contract rate not in excess of that set forth delow.™

Shipper witnesses testified that they reguded' this as = :r}gcéipt
only. XNo other documents were ordinarily used:;

Baving tb.us acquired shipyments d.erendants had them yick-—“
ol up by local truck draymex and delivered at the terminals, ox=
cept where 'cruck loads were obtained, these heing picked up at
the place Of comsigror axd moving directly to destination. “Bn-c- |
ing thus assembled a loald, Snead tes stified, various truck opera=
tors (nov cerfiricated carriers) were asked to bld on teking the
ioad. to &estination. Less then truckload shipments were heuled
to the terminal, from ivhich locel dreymen made deliveries dy
mck- tmckload: shipments were delivered direct to the consignee.
‘ L mtrucking contrect” (Exhidit No. 5) was exscuted be-
tween defendants and the truckmen, which'contained‘ details of the
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vekicle, ow:i_er end driver, a list of the shipmnts'and the Lol=- |
lowing provision:

"Received at , Date » 1932, from Uri-
versal Forwerding Company, the property descrided adbove, in
8004 order and coandition, except as noted, consigned to Uni-

- versal Forwarding Coxpary at » Califorris, which
I agree %o transport by auto truck to the place of business
of the Tniversal Forwarding Company &t destinatiom, at the
rete of & pex ton of 2000 pounds. It is agreeld
and understood that I will deliver said gools at destination
within & ressonadle time (whick Ls heredy agreed to be with~
in hours), and there deliver the same to said Tni-
versal Forwerding Compeny iz like good order and condition as
receiveld by ze, excepting only demage thereto caused by the
act of God, the pudblic exemy, the authority of law, or the
act or defauvlt of the shipper or owmer, or natural shrinksge.™

Following this the truckman delivered to the consignor
the "receipt" set forth above, sigred by the tmckman foxr _Uﬁiver-_-
sa}. forwa:diﬁg cdmpany. In one instemce a shipmen‘t was metém-
Zexr a wiform H1X of Iading (Exhidbit No. 2).

At the conclusion of the hearing &efendants'f counsel

moved to dismliss the complaint on the ground that the" dbusiness of
getendants wes that of a forwarding compexy for which zo certi..".'i-
cate is recuired. The motioxm will be demied. . '
The record clearly skows that defemdants solicited genex~
elly from the public shipments to be treansported by truck between
fixed termini for compencation. For mo other resson was the dus-.
iness soquired and £o saipper had exything else in mind. To fm-
sure the shippexr defendents carriedl cargo insurance to destina=
tion. Witness Smead admittod that all 112bility rested Detween
the Tniverssl Torwarding Coxpany and the shipper. It is ¢lear
. tuat the Unmiversal Forwarding Company was the custodian of the
property from beginxing to exd. The truckman was a mere instru-
mentelity Ixn control of Gefendaxts for the execution oOf &n &gree~
ment %O transport the shipments. |
‘section 2(c) of tke iuto Stage end Truck Trensportetion
Lct (Chapter 213, Statutes of 1917, as amended) defines &
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Tracsportation com:bany" as

"Every corporation or person, their lessees, trustees,
recelvers or trustees eppointed By any court whatsoever,
owaing, controlling, operating or menaging eny suto truck,
used in the dbusiness of transportation, or as a commor car-

rler of property for compensationm, over any pudblic ‘highwey
dotween fixed termini or over & regular route." ‘

Thet defendants Teontzol™ ané "manage™ the mcks or

others ig ciearly borne out by the ",evidmce. Tﬁe ‘suggestion that

they are ax express corporation is made nogative dy the fact that
none of their shipments is over the line Of any common csrrier, as
required by Section 2(k) of ’tba Public Utilities Act. (Som:hern '
Pacific Company vs, Steb.brough et gl., Decision Xo. 2503 ',"dat_ed

fugust 8, 1932.) The instant case is not materially different in
fect from the ébove case. Defendants' method of operation is no
more then & device to attempt avoidance of the provisions of the.
Auto Stage amd Truck Transportation Aot which 1f effective for suck

purpose would destroy the Lot in its regulation of Public transpor-
tation. A4n order will be entered requiring the defexdents to cease
and desist the -transﬁo:tation they have been conducting as a common.
cexriex. ) o ‘
An oxder of tuis’Commission inding an opexation to be
unlawful snd &irecting thet it be discontinued ic in ifysifer'r-ect'. '_
not unlike an linjunction. isaued by a court. A violation of such
order constitutes & comtempt of the Commissiom. The Celifornis
Constitution and the Public Utilities At Vest the Commission with
poﬁer and autbority to pumish for contempt in the seme manper and 5
to .‘i:he same extent as courts of recoi-d;. In the evedt & pa:ty is
adjulged g&.ilty of cm;témpt, & fine may be impoéed. in the amcmxr:
of $500.00, or ke may be imprisoned for five (5) days, ar dotk.
(C.C.P. Sec. 1218; yotor Freight Terminal Co. vs. Bray, 37 C.R.C.

224; re Ball and Hayes, 37 C.R.C. 407; Wermuth vs. Stamper, 36 CoR.C.

458; ‘Pioneer IExpress Company vs. Keller, 33 'ci:R._Cj'.', 571, ) :
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It should aiso be noted that under Section 8 of the Auto
Truck Act (Statutes 1917, Chepter 213) a person who violates an |
order of the Comission is guilty of a xisdemesanor and is bu:Lmh-
able by a fimne not exceeding $1,000.00, or dy imprisonmen'; in the
county Jjeil not exceeding oneAyea:r.', or by both suck fine and Im=-
prisonment. Likewise a shipper or other pPerson who aids or aﬁets
Iz a violatic& of an oxder of the Commission is gwilty of a mig=-
Cemesnor and is punishable in the same mannex.

The Secretary of the Commission will be directed to mail
- certified copies 'or this opinion ané order 'éo gkippers who 'appéem—
ed as witnesses in the couxrse of the proceeding, emd to other sh.ip—
pers ‘who are kuown 'to be u..,ing the service and :tacilitio« of de-

fendaxts,’ apon the said opiniox and oxrder becoming final., .

L pudblic heering having beexn held in the above extitied

proceeding, the matter heving been duly submitted and being mow
:e‘ad'y for decision, |

IT IS EEREBY FOUND 4S & FACT thet defendants J. L. Smead
end J. E. Hickok are engaged in the transportation of property by
guto truck for compensation. and &s a common carrier, deiween fix-
ol termini esnd over a roguler route om the public highways. of this’
state, viz., detweex Los Moles, Saxn I‘réncisco and intermediate
points without £irst having Obtaized certificate or'pu.bu.c cor-
vonience ard necessity Lor sucli ope::ations, as required by the A:xto
Stage exnd ’zmck 'I:ansportation Act, Chapter ..15, Statutea of 1917
&s sxended; therero*e

IT IS EEREBY ORDERED that Cefendants J’ . L. Snea.d. and’. Je
p- Eickok sball imeaiately cease and desist sach common car"iecc
opmtions, &z des cr:t.bed in the pmceding pa:'agraph., unless an& uwn-

L
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' t‘l & ce::ti.. 1ca;'ce of pt.blic ccm'enience and necessity :Ls ob‘.:a.u:.-

: ed "rom the Comisaion thezefor, and notice hereby (_.;ivon that

suc"‘ conmon carr...e.. opc*ation sb.all not be conducted by .T .u.-

Snca(’. and <. E mcko& aither dlrectly or i.ndirectly or: by »he.c.i:

agents, emp..oyee s, represeniatives or a...s"e,nec.,. | _
-<J ::e SEREBY FURTEIR OFDIRED thet tho. Socv-etary ot th1s

Com.u..::ion o eczuse & cc::t:ﬂed copy of th a.oc on. to be pe:—-

..;onallyy.ﬂ__.servec': upon defendants J. L. Saoad- and J. K. mckok; that

. ne cause ‘c‘em ried conieo thereof o be mai cd 'to the D.:.stric‘t A.'t~ R

tornoy., o* I.os .&.ngele Kern, W..tm, San'ca Barbara, 1i‘z:eas:zo,. Ma—
éte::a, anivlauu, San ‘.ui- Cbispo, Xings, mon»moy, San Bem.'to,

Sa,.. J'oacum, Semta Cruz, Santa Cl&ra, A.I.ameda, ...en Iuateo ana ....ar.‘
.""ranc;sco COtm,\.ie.,, _:md upon this c‘.ec‘.sion. becoming ‘ml ke’ ..hc:l.a. -

'causc ca.-tiﬁed com.e° thereof to be mxiled to. J.:Lippe::s who appoa::-f S

ed a« w.a.tnessea | ..he course of this p::oceeding and. to othe* sh;:p- :

o 'oe::s who a..e Icnovm to oe uvmg the f*ervice ar.d :t‘ac‘li‘ie* o;. de-

‘. , *endam;s. : _ _ o
. ﬂ Is mzzz' FURTHEER' o*mmm that m all othar ::e.,pocta
tha complaint be cmd it 1sg herody dim.«..sec‘.. , _
ue er"ec'cive date of this order uhall e twcnt'y (.,0}

é.y_ afer the d.a‘te of service upon- aerendanta T L. Snead: ana o

L D&ted at .;an ?:ancisco, Cali"or..ia, this f]. 7 L day
oot Ausu...t, 1933. | e T




