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BY TEE COMMISSION:
OQPINION

This is a2 proceeding 'b:éough.t by the Landowners' League
of Atascadero, a voluntery association of poroons rosidiné;‘ in the
vicinity of Afascadero’, San Luis Obispo County, against Mascadoro
Mutual Water Company, 2 corporation, which 1s engeged in the d:!..,-
tridution of water for domestic and irrigation pu.poso° to its.

- stockholders only.

.The complaint alleges that the water controlled and dis~
tributed dy defendent is, under the terms of its erticles of inm-
corporation, made appurtenant to the lands iz a certain tract
formerly known es the J. E. Henry ranch; thet 1t has oold and
delivered water to -ldndownors boyon@ th_o limits of sl tract,




and bas made contracts for the sele of its stock to such land-
owners upon verying terms end prices; that 1t charges each stock-
holder at & meter rate irrespective of the number of shares -owned;
that it collects o ready-to—eervé charge from each irrespective
of his use of water, and in other Tespects has failed to administer
its afrairs &s a truly mubtual corpbration. No allegation is made
iz respect to the reasonableress of the rates charged or the ade-
quacy of the sexvice rendered. The prayer is sim@ly that the
Commission declare the defendent to be a public utility and re-
¢uize 1t to file witk the Commission rates, rules and regulafions
covering ite operations.

| Defendant denies that 1t is & pudblic utility or hes
ever dedicated its water supply or facilities to the public use,
ané asks thet the complaint be dismissed for leck of jurisdiciion.

Public hearings in this proceeding were had before

Exeminer Satterwhite at Atascalero. The record develops the fol~
lowving facts: |

The Lexdowners' Lesgue of Atascadero is an orgenization

composed of aﬁprbximateiy'275 property owzexrs in the Atascadero

Coleny, ell stockholders in the Atascadero Mutual TWater Compexy.
The Axascadoéo project was alland colonization plam conceived and
developed by one 3. G. Lewis snd by him placed on the market in
1913 through and by’meaﬁs of the Colony Eolding Corvoration formed
for that purpose. The land included in the area was known as the
J. B. Eenry rench and comprised 23,150 acres, all of which was
riparien to the Salinas River. The Colony Holding Corporatioﬁ
subdivided the property imto urben end sudburbdan lots, organized
severel camercial and 1ndustrial‘projocts, instelled a well and
'pumpiﬁg plant zear the Salinas River and mains throughoﬁt a8 very
considerable portion of the properties to supply the'coldnists




with water. Service w;s first delivered to residenxs on the
tract in 1913. At the outzet it became apparent that the pro-
duction end distridution of water inm itself would be a most come
plicated problem. It was thereupon decilded to form & separate
corporation to'provide this service, resulting in the qrganiza-
tioﬁ on Awgust 8, 1913, of the deferdant wafer company to fake
over the above water facilitlies and essume the responsidbility

of providing service throughout the area. This was accomplished
es the result of a written offer termed the *Prgposal" presented

by the Holding Corporation %0 and accepted bi the boerd of directors

of dgrehdant on Octoder 20, 1914. In this proposal the Eolding

Corporation, among othex things, offered %o purchase all of the
200,000 shares of the ca@ital stock of the water company, less
twehty-rive sheres of the qualifying directors; ;n,considcration
of %the granting of said water compeny "of all the'right,ytitle
and interest of the Holding COrporatioﬁ in all percoleting and
underground waéers riparian t0, in or pertaining to the J. E.
Fenry Remch". TFurther improvements to the water plant and
Tacilities thereafter were to be riﬁanced by the Colony Holding
Corporation and deeded to the water compeny.

Eﬁxohasers of tracts from the Colony Holding Corporation
were issued shares of stock in the defendant water company ap-‘
purtenent to the lemds purchesed, each lot or acre tract being
entitled to five shares, and each residence lot one share for
each one-Tifth acre, or ome share in case the lot contained less
then one-Lifth acre. The deeds executed by the Colonb'Eolding
Corporatidn-in,practicélly all 1ts land sales contdined the 20l-

lowing covenants:




"Seventeenth: ' The first party also excepts and
reserves to iiself, its successors and assigns, all |
walers, not riparian, in or upon the said premises,
together with the right of entry to meake water develop-
ment thereon, end appropriate and carry the ssme away
by pipe lines or other conduits, causing no unnecessary
demege to the land and paying to the second party all
daxeage to his improvements thereon caused by the first
paxrty, dut the first party shall not meke eny such
water development of such waters, unless, in the opinion
of the first party, such development 1s necessary upon
the lots and parcels sold in order to provide sufficient
watexr for distridution dy seid Atascadero Mutual Watexr
Company, for damestic, irrigation and other meedful uses.

Tighteenth: . The lands of the said J. E. Heary '
Rench are riparian to the waters of the Salines River and
other streams and waters im, adjoining and dounding the.
same, and 1t is the purpose of the first party to perti-
tion said riparien rights of said ranch among the lot
and parcel owners, including the Lirst party hereto, in
proportion, approximately, to the number of acres owned
by each, and for this purpose the first party grants 4o
the second party, ac sppurtenmant to the lands heredy con-
veyed, thal part or portion of said riparian waters re-.
presented dy the number of shares of stock in the Atascadero
Matuel Water Company heredy sold to the second party, dut
the Lirst party roeserves the sole and exclusive right 4o
take and distridbute said waters itself or through and
by means of the salld Water Company (which has been organized
and incorporated by it for that purpose), to and for the
use of the second party and other lot and paxrcel owners,
under rules and regulations to he established by 4it, or
by sald Water Company, and at reasonadle rates to be
fixed =nd established dy it or dy sald Water Company, or
by authority of law.™

As originally subdivided the J. E.,Eenry'rapch required
only 166,541'shares of stock, leav:ng'an excess of 93,659 shares
which the Colony EHolding Corporation returned to the defendant
water company, oxcepting approximately 10 per cent thereof to
provide for possidle  future subdivisions or resubdivisions of
the tract. It appeérs that the cepital investment in water
Tacilities wes relised by adding the necéssary charges therefor to
the sale price of <the land. The funds theredby acquired wore
either turnei ovexr to the defendant or used dy thé COlony Holé-
ing Corporation itself to install water facilities for the ac- -

count of the deferndent.




The articles of 1ncor§oration oL the AtascaderO'Mutuﬁl
Waterlcbﬁpany were Illed in 1913 and express the purpose of
éngaging in the dusiness of delivering wator only to the owners
of its capitel stock, which shares of stock shall e mede ap-
purtenant to the lands of the respective oﬁnors. The érticles
expressly provided further that "said lend is a ceftaiﬁ.tract
situeted in the County of Sen Luis Obispo, State of Celifornie,
conteining 23,150 acres, more o less, known as the J. E. Henry
Rench, and also certain lamds in the vicinity of said ramch”.

Its original by-laws provided as follows: | h

"The waters of the corporation shall be sold, A&is-
triduted, supplied or delivered to owners of its located
capital stock only, and shares of stock sold may be made
appurtenant to the parcel of land deserided in the certi-
ficate issued therefor, and when made appurtenant, as
aforesald, the said shares shall only be transferred with
the sald lemd, and chall pass as sppurtensnt thereto.

The seld land must be a lot or parcel of the Rench known
ané called the J. E. Fenry Ranch, situate in the County
of San Luls Obispo, State of Californiam, * * * % % % &
No stock shall be located upon any land not descrided 1
the Articles of Incorporation.

Land upon which shares shell be located shall be
entitled to the use of water thereon only and for suck
purposes and uses as chell be provided by the By-Laws
ol sald Water Company and the Board of Directors are
heredy given power and authority to meake rules and re-~
gulations for the use and distridutior of said water to
the lands upon which saild sheres shall be located but
the distridbution thereof shell de in proporiion to the
punbder of located shares of the respected located land
owners. The right to the use of water for irrigation
and domestic purposes shall be subject to the provisions
of the contract for the originel yurchaser of saild land
from the Colony Zolding Corporation and also to any deed
oL conveyance for saild lend executed by sald corporation.
Unlocaved shares of stock shall not be entitled to the
use of any waters."

The Colony'Ebiding Corporation later was Zforced into

bankruptc&. A plan for the settlement of its affairs was adopted
and during the yeer 192¥ the corporation was succeeded by Oscer
L. Willett as trustee, aeppointed under a reorganization in the

fcrm of a liquidéting trust locally known and referred to as

Se




"The‘Real Istate Settlement Plan.®  The water cbmpany wvas not
iﬁvolved in zuch reorganization. ‘No funds were srovided by
tae trustee for furtiaer extensions of the water syﬁtem, so it
was necessary thereg:ter for the water company to require tae
landovmers themsolves to pay the cost of necessary_addition#.

In 1929, Oscar L. Willett, trusteo, purchesed 159

acres of lend ad joining the J. H. Eenry ranch, subdivided and

placed it upon the market thfough the Atascadero Development
Syndicate. This concern was not incorporated but'was one of
the two brenches or'The Real Estete Settlement Plaxn. The 4ract
wes called,A;D.s.‘Additioﬁ No. 1. Approximatoly_rorfyhroufﬁ
hnﬁdred dollers were invested in the piping and installation
of water distriduting facilities throughout the Addition and
899 of the excess sheres-of stock ia the tressury of the de=-
Tendant water company wexe transfexrred to the trustee‘ﬁnd by.
Lim made appurtenant to the lands in saild addition,,the'con-
sideration for sald transrgr being, among other +things, 'the
granting to the water compeny of all the resexrved rights to
underground or peréolating waters in the ﬁew tract and t1tle %o
the water distridution facilitles therelin installed. The ex-
pahsion»or,the activities of the water company tg include the
lande in this addition was in all respects in accordance with
1ts dy~laws and nnder the same plan theretofore adopted 4in con-
nection With the J. E. Henry tract. No water sales were ever
nade to any one 1n this edditfon who was not occupying land to
which water svock had been made eppurtoenant. 'Ax'presept ap=-

roximately sixty stockholders ere served in this new aree.
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It should be noted that by The provision of the
original by—l&ws of defendent, above gquoted, water service was
restricted 1o the lands comprising the J. E. Hemry remck, elthough
its articles of incorporation 414 not cont&in the ;amé restrictions.
Acecordingly, efter arrangement wes made to serve water %o e owgers
of land in the A.D.S. Additlion Nb. 1, as adbove descrided, the bdy=-
laws were emended at a stockholders' meeting held in Mey 1931, to
include lands in the vicinity of the J. H. Hemry remch, in order
+0 meke them comsistent with the arvicles of 1ncorp6ration. The-
stock outstanding on the adove dates was 107;240-share$, and there
were represented 56,623 shares at the meeting, of which 51,328
shares were voted for the smendment. The dy-laws of defexndlant
were recorded in the office of the County'Reco:der 1n Saz Luis Obispo
County in February 1915, and the eamendmeonis subseqnent thereto also
were therein duly recorded. | »

Complafnant contends thati all.waters delivered to
consamers must be restricted and confined to that particulaer area
designated as the J. E. Henry ramch. It contexnds lfuriber that the
modlfication of itéfby-laws designed to permit the inclusion of

lends outside that tract was ultra vires and void beceuse not ac-

complished in complisnce with the procedure provided by séction 304

of the Civil Cole.
The water s&stem presently operated dy defendant con~-
" sists of a well and puwp iocated in the bed of the Salinas River,
rrém which water is browght to the surface end elevated dy a2
booster unit into 2 concrete-lined reservoir located on one of the
points of higher elevation in the tract. Several spall booster
plants 1ift the water to supply consﬁmers situated above the eleva-

tion of the main reservoir. The 4istridution system comsists of
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sixty-six miles of mains, from which epproximately 572 are

presently receiving water. All service connections are metered.
Accoxding to the evidence submitted, tihe assets of the company as
of April 30, 193L, total £724,407 ané the liabil;ties $123,815,
showing the total net worth of the physicel properties o be
$600,592. For the year 1930, the revenues receivedle were given
as $39,876 and the operation expenses 331,816, exciusive of de-
preéiation. The revexues are those as'billed. Thé amountes actuel-
Ly collected are consideredbly less as a large number of nonresident
Property owners who do not receive water are sssessed e readiness~
To~-Serve charge, & part of which has never been collected. Operating
expenses include bYond interest emounting to §6,320.27. There are
el present adout 3,400 stockholders. Adout one~taird only of the
‘originel tract 1s piped for water service. r

Freom these facts 1t is spperent that the defendent,
in the beginning operated as a truly mutual water company and that
it continueld to dperate in thet capaclty so long at least as it
distriduted water only to the lends imeluded in the Je E. Henxry
trect. . There is no substantial evidence that'water vas ever
delivered to axy ome who was not & bome fide stockholder. Every
share of outstanding stock, except directors? qualifying sheres,
is appurtensnt to land and entitles the owner to the del;very of
exactly the épantity of water Vo whick his land is entitled dy
virtue of it; riparian rights. Although the undérground waters
were reéerved to the Colony Eolding Corporation and in turn conveyed
To the defendant, the riparien rights remsined 1n-§he owaership
of the respective landovmers and have been gdministered to their
mutuel benefit through the mediw of the deregdant corporation.

Suck a corporation is a mutual organization and not =
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pudblic utility, Frazee v. Railroad Commission, 185 Cal. 690;

Stratton v. Railroad Commission, 186 Cal. 119. We are unable to

perceive, also, wherein the defendantfs status as a mutnal corpora-~
tion was changed when it later issuodﬁmore stock and extended its
Tacilities %o include other lands. The water rights of such new
stockholders, the consideration for the issuance of stock to be-
come appurtenant to their lands, and thoir.fespectivo rights to
water service through the medium of the defendent corporation,

axre apparently Identical with those of stockholders and landowners
within the area originally served. The mutuality of defendant's
undertaking was not in the least al;éred-by such enlargement of
its field of operation. We camnot conclude that merely because
the issuance of those additional shares by derendahx‘was possidly
without proper corporate authorization, it theredy dedicated 1fs
entire property to the public use.

Other points urged dy complainant in suppoxrt of 1ts
contention that the defendent is a mutwal corporation in name only
concern matters of internsl mamsgement Which are mot within the
pro%inoe of this Commission to control, and do not alter our‘con-
clusion in respect o the main issue presented. Ite cho:gos or
assessments Lor water service ronderod may or may not be entirely
equitable, or in excess of the actual current cost of operation.
It 1is obvious the recipients«or'wator service, the stockholders
themselves, are the bemeficiaries of amy profits which have ac-
cunulated and they in erfect aie having their waters distriduted
emong them &t actual cost. They have 1t within their power %o
administer the affairs of their corporation in any legal mannex
which will best promote their owa interests. In only three 1n~
stances waz water ever delivered o non-stockholders, end in thoso

1t was an indirect sale through a stockholder as an accommodation
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for & limited period during a 'very dry ysar. .The rTecord con-
tains no substential evidencf- indicating that the defendant by'
its acts or declarations hes dedicated its proper..y to the

pudblic use. The complaint will, therefore » Do dismissed.

OCRDER

Lendowners' League of Atascadero, a voluntery associs=
tion of landowmers aﬁd' stockholders of the Atescadero Mutuel
Water COmpany of Atescadero, Senm Luls Obispo COunty, having filed
a Tormal complaint wita the COmission roquesting that the company
be declared a pudlic utility, subject to the control and Juris~
diction of this Commission, pudblic heerings having been held there~
on, the matter having been submitted end the Commission being now
fully edvised in the prexises,

IT IS EEREBY ORDERED that the complaint h.erein be and
it is here’by dismissed. “ %/

Dated at Sen Francisco, California, this /// “dey of
Septemder, 1932,




