Decision No. 251792
BEFORT THE RAILROAD COMMISSION OF TEE STATE OF CALTFORNIL

T the Matter of the Imvesilgation on )
twe Commission's own motion into the )
operations, rates, regulations, time )
sehedules, praciicec, contracts amd/or ) Case No.3306
certificatos of GAROFALO & ZLVELL, in )
+he transportation of property as & )
common carrier between San Franeisco )
and Los Angeles and intermediate points. )

H. . inthony, for Respondents.

R. L. Taughan, for Reguleted Cerriers, Inc.,
. Intervener. :

K. T. Hobbs, for Souwthern Pacific Company and
Docific Motor Transpord, Interveners.

A. L. Fommell and E. Stern, for Railway Zxpress
Agency, Inc., Intervener.

Douzlas Srookwen foxr Valley and Coas%t Transit
Co., Califormia Motox Transport, Ltd., and
California Motor IZxpress, Ltd., Interveners.

Senborn & Roehl, for Velley Ixpress.Company',
Intervener.

. ¥. Brooks, for Atchison, Topele & Senta Te
Reilway Co., Intervener. . ) .

I. M. Atkinson and W. K. Downey, for Motor
Freight Torminel Coupany, Intervener.

Hel Remington, for San Francisco Chamber of
Commaerco. . ’

HEARRIS, Commissloner =

CPINICN

By 1ts Order issued Afugust 1, 1932, the Commicsion

cited respondents herein, S. Gerofalo =ud B. S. Twell,
co-partners, to appear and show cause why the Commission should
not issue am Order requiring them to cease and desist all oper—
a*ions Tor the transportation of property for compensation be =
«ween Sen Frencisco, Redwood CLty and Los Angeles and mtezfmedie.te

points unléss. and uatil respondenta or- either of “them has procured




. ."

from tkiz Commission a certificate of public convenience and
necessity therefor as regquired dy the Luto Stage and Truck
Transportation Act (Chapter 213, Statutes 1917, as amended ).

L public hearing thereon was held a% San Framcisco on
Lugast 3L, 1932, at walch time the matter was submitied without
briefls.

The reczporlents ltereln are partaers In the drgyage busi-
ress in Sen Francisco and have conducted such business for tke
past twelve years. They axe the owners of fourteen trucks
ené poése;; garage end terminal facilities used in their local
dreyage business. Zarly in larch, 1932, the partnership
acguired tﬁéhrerrigerator trucks and entered into a contract
witk E. ¥. Xc Lellan Company, wholesale dealers inm cut flowers,
potted plants and greeh Toliage. Under this contract,
which was executed Mereh 6, 1932, the paritnership was obliged
to transporﬁ Tor the Me¢ Lollan Company ™all merchandise PO-
vided by party of the seéona part o any-designated cesignation
at the rate of 200 cents per 100 pounds; and it iz mutuelly
understood and agreed by and vetween the‘parties hereto that
such service shall contisue until, at the option of elther
party bereto and upon five (5} days' written motice, said
service may be &iscontinued.” )

Subseqpéntly by identical contracts tenm other :hippers'
of perishabdble commodities suck as fresh meats, cheese, otc.
vecame shiprers. At the hearing it was dlscloced that in
addition to those with whom comtracts existed, service iz Yeing
performed for at least Tifteen other shippers (ITxhidis mb.s)

with whom no contracts had beer mede except verbal sgreements.

Retes 6: chexrges wexe borze and pald by shippers.
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Thile the contracts were silent as to points befween
which sérvice was to be given, S. Gerofalo, testifylng for
respondents, stated that there Was no misunderstanding as to
where the chipments were o be Xrauled and between what points;
that the business wes established to operate between San
Trancisco and Los Angeles; +that the partners had a termiral
at Los Angeles and had mede sone deliveries at intermediate
pbiits as well as plcking vp and transporting skipments of
Towers rrom.Redﬁood_City %o Lom.&ngeles5 No other transpor-

sion was sought to be established accordingltO'Mx. Gaxofalo
ard it was the intention of the partners t0~do§elop a contract
business in oxder % be eble %o produce before the Conmission
°uitable experience with and use of the service o ju.tiry |
the COmmission in granting a certiricate or'public convenience
una recessity therefor. Bo*h‘mr. Gexrolalo ana.Mr; Elwell
wore Ifrexk as to all thelr de&lings ana *elation“hip, including
all charges made :or the transportavtion of commo&ities and
no rﬁrthe:'record~is needed.to satisly the Commission of tiae
nature of their businescs than the testimony of these two witnes-
ces.

The record shows that the respondornts establishod and
operated £irst with two refrigerator trucks, and latexr with
three, & service for the tramsportation of perishables botween
San Franclseo and Los fngeles, that business was soliclted by
the ﬁartners,-cont&acté therefor were made and-shipmeﬁts accepted
sonewsat p*omiscuously so long as the shippers agﬁee to pay %he
rate fixed. The dbusiness was continued\w th dally *cheduleg
to and at the time of the hearing. Tt further appeers from
the record that all the acts and things done by the partnerqhip

for the tr&ngportation by truck between termini are such as are
contemplated by the Truck an& Tran sportation Act o be things
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for which a prerecuisive is a certificate of pudlic conven=-
fence and necessity from this Commission. It appeers that
“he partmers reversed this requirement of Law by estadlishing
the service first without obtaining the certiricate in the
mistaken Ldea that establishment and success of the service
would insure them & permit from the Commission.

This, of cdurse, nresents a situation iz which the
Commission has dut ome &uty %o perform and that is o enter
an Order requiring defenlants to cease and desist suoh oper-
etions and all operations of a like character between Saxn
Traxncisco and Los Angeles and intermellote pointa.
| An, or@er of this Commission finding an operation 4o he
unlawful and directing 4het it be dlscontinued is in 1is
affect not wnlike an injuncition issued by e court. L violation
of such order constitutes a contempt of the Commizsion. The
California Comstitution and the Public Ttilities Lect vest the
Comm’ssion with power and authority to punisi ror‘céntempt in
+he seme monner and o the same extent as courts of record. In
+he event & party ic adjudged guilty of contempt, & fine may '
be imposed in the amount of 3500,00, or he may be imprisoned

forTive (5) days, or botlh. " ¢.C.P. Sec. 1218; Yotor Treizht

ferminal Co. V. Bray, 37 C.R.C. 224; re 3all and Hayes, 37

C.R.C. 407; Termuth v. Stemoer, 36 C.R.C. 458; Rioneer

Broress Comnany v. Keller, 33 C.R.C. 57i.

T+ should also be noted that under Section & of the
Auto Truek Act (Statutes 1917, Chapter 213), & person Who
violates an order of the Commission is guily of a misdemeamor
and iz punishedle by a fine not exceeding $1L000.00, or by
fmprisozment in the county Jalil not excee&ing one yeax, Or by
both suck fine and imprisonment. Likewise & chipper or

other person who aids or abets in the violation of an order ol
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the Comnission 1s guilty of = misdomeanor and 45 punishadle Im
Yhe zame manner. |

Tae 3eéretary of the Commission will be &irected to maill
cexrtified copies of this opinion and order to shippers wio
appeared as witneszes in the course of the proceeding arnd %0
other shippers who are known o be using the service and facili-
ties of defendant, upon the said opinion and order bécoming
Tirvel.

Tae following form of oxder 1s reconmended:

0 R D E R

A pudlic hearing having becn neld in the abdbove ontitled
proceeding, the metier having beon duly cubmitted and now beilg
realdy for deeisiom,

I7 IS HEREBY T0UND AS 4 FACT that zespondents herein,

5. Cerofelo snd B S. Tlwell, co-periners, are engaged in the
“ronsportation of propexty by auto truck for compensation, and
as e common-carrier, beitween fixed termini and over & regular
route on the pudlic highways of this state, viz: between San
Trancizeo and Redwood City, on Vhe one hend, and‘Saliﬁas,"Paso
Robles and Los Angeles,on the other hand, withoud Tirst heving
obtained & éerfificaté of public convenience and necessity for
suech operatlons, &s reqpirea by the Auto Stage and Truck Men S
portetion Act (Chapter 213, Statutes of 1917, as mmended};
Tperefore, ’

tm o HTREET ORDERED thet respondents derein, S. Garofalo
ezl B 5. Twell, co-partmers, shell immediately cease and decist
such common carrier operations as descrived in the preceding
peragreph, unless arnd until & ceztiticate of public convenience
and necessity is obiained therefor, and notice is heredy @iven
shet such common carrier operations shall not béucéﬁaucted oy
S. Gerolfelo and B. S. Zlwell, 1nGividually or-as co=parvuers,
either Girectly ér 1ndirectly, or by taelir agentis, employeos,
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representetives or assignees.

IT IS ZEREBY FURTHER ORDERED thet the Secretery of
snis Commission shell cause personal service of a certified
cony of this order %o be made upon respondends, S. Carofalo
and B. S. Dwell, and that copies of this order bde mailed to
+ne District Attorney of the City and County of San Frameiseo,
to the Distriet A% torneys of tae counties of SanMa‘céo, Sanfc-a
Clax=, Sante. Cruz, Moanterey, Sen Zeni%o, Sen Luis Obispo;

Sante Barbere, Ventura and Los Angeles, %o the Board of

Public Usilities and Transportation of the C ty of Loc Aageles,
and to the Dena*‘tmenu of Publie Works, Division oI H:Lza.we.f.., |
st Secramento. ' '

The offective date of +this order iz heredy fixed as
twenty (20) days from and after the date of persomel service
of this order as herelzbefore directed. |

The Loregoing opinion and order are hereby approved
and ordered filed es the opinion and order of the Railroad
Cozmission of +the State of Co.lhorniﬁ,

Mated at San Francisco, Califomia.', thls _/gf/_ d;e.y ol
PR .

ST e s 1932

v

@f,\/ww,/ )

7 =7z




