Decision No. 2oI8T .

PEFORE TEE RATLROAD COMMISSION OF TEE STATE OF CALIFORNIA.

ORICINAL

Case No. 3196

JOEN D. GREGG; TITLE GUARANTZE
& TRUST COMPANY,.a corporation,

Compleinents,

SOUTEERN PACIFIC COMPANY, a COXporas=
tion; CONSTMERS ROCX AND GRAVEL
COMPAXY, a corporation; .CONSOLI=-
DATED ROCK PRODUCTS COMPANY, a.
corporation; LOS ANGELES LAND AND
WATER COMPANY, a corporation,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
i

Douglas Brookman, for the Complainantis.

Bauer, MacDonald, Schultheis & Pettit,’
by Fred E. Pettit, Jr., for Consolidated
Rock Products Company and for Corsumers
Rock and Gravel Compeny, of the Defondanis.

Anderson & Anderson, by Treat &. .Aﬁderson, for
. Los Angeles Land & Water Compeny, & defendant.

Frank Xerr, C. W. Durbrow and C. O. Amonette,
. Zoxr Southern Pacific Company, & Defendante.

7. Oglen Karsh, for Board of Pudblic Utilities
. and Transportation of the City of Los Angeles,
interested Party. )

-

BY TEE COMMISSION:

OPIXION

A public hearing in the above entitled complaint was
held before Dxeminer Xennedy at Los Angeles on April 12, 1932,
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end the matter submittod ox brfefs which heve since been fileda
The complainanis ask that an order bde mdé by this
Commtssion granting them authority to construet a spur track to
connect with en existing spur track privately owned by deren.q.e_:gts
other than ke Southern Pacific Company, anl used in conneéc':s.on
with the facilities of the latter for the loading and shipment
of gravel and rock products. The complgint' 4is brought urder the

provisions of the Pudlic Utilitles Act contained in Sections 25
exd 39(a) thereof, Section 25 is s follows:

"(a) Every railroed corporation, upon the application
of exy.corporation or person, bheing a shipper or recelver
or contemplated shipper or receiver of freight, for a cone
nection detween the rallrosd of such railrosd corporation
and any existing or contemplated private track, tracks or
railroald of such corporation or person, shall mesike such
connection and provide such switches and tracks as may be
zecessary ror that purpose and deliver and receive cars
thereover; provided, that such conmection is reasonadly
practicadle and can be insialled and used without materially
increasing the hazerd of the operation of the rallroad with
which such conmection is sought, and that the dusiness whick
mey reasorabdbly be expected %0 de receiveld by such railroad
corporation over such connection is sulficient to Justily
the expense of suck connection %o such railroad corporation.

(d) TUrder the conditions specified in the proviso in
subdbsection (&) hereof, every railroad corporetion, upon the
application.of any corporation or persom, being a shipper or
recelver or contemplated shipper or receliver of Lreisht,
shall comstruct upon Lits right Of way & sSpur Or spurs for
the purpose of receiving and delivering freight theredy, arnd
shall receive end deliver freight thereby."

Section 39(a) reads as follows:

"Waenever the commission, after a hearing had upon its
owz motion or upon compleint, shall find that application
has been made by any corporation or person to & railroad
corporation for a connection or spur as provided in section
twenty~Live of this act, and that the railroad corporation
has refused to provide such coansction or spur and that the
epplicant is entitled to have the same provided for him
wnder said section twenty-five, the commission shall meke
an order requiring the providing of such comnection or spur
and the maintenance and use of the same uwpon reasonadble
terms which the commission shall have the power to prescribde.
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Whenever any such cornection or spur has been =o provided, -
any corporeation or person shall be entitled to connect with
the private track, tracks or railroad thereby connected with
the railroad of the railroad corporetion ané& %o usze the seme
or 1o use the spur so provided upon payment to the party or-
parties incurring the primary expence of such private track,
tracks or rallroad, or the comnection therewith or of suchk
spur, of a reasonadle proportion of the cost thersol to de
determined by the commission after notice to the imterested
partles and a hearing thereon; provided, that such cornec~
Tion end use can be made without unreasonadle interference
with the rights of the perty or parties incurring such
primary expense.™ ~

It should at the outset be noted that Section 25
above quoted relates to the duty of & railroad corporation to
provide & coznection With the private spur track facilitles
constructed by a shipper or receiver of Lrefght, its obliga-
Tions being merely to provide the necessary comnections and

. Spurs which are to be logé.ted upon its owr right of ‘waye

By Section.39(a) tho Commission is grented the power

to order railroed corpoi'aéiogs to TWILill the dnty mosod by

Sectlon 25. In this section, hov;ever, there ealso is granted

o the Commfssion the“power to direct an order against the
owner of & private spur track . to compel him to accord to ‘o"che:-
shippers or contemplated shippers of freflght the right %o cone
pect With and to use his private track facilities. 4 Joint nse
Of private track facilities may not bde ordered unless it is
found that suchiuso will not comstitute an unreasonable inter-
fereace with the Tigats of the shipper originslly incurring the
cost of constyrugtxi.on; Wher it is found thsﬁ: the two may Jointly
use such facilfitles without unressopable interrerenée; thé Com=
mission may order such Joint use and may determine the reasonrable

proportion of the cost of comstruction which the second user
shall pay to the first,




The provision contained in the latter part of Section
39 (a) empoirorine; the Commission to direct the owmeref & privete
spx;r'to share 1ts use with other zhippers scems w0 refer %o such
private spurs as have previously been ordered comnected o the
tracks of the Teil carrier as the result of proceedings brought
under the Lirst pert of that sectiom. In the case befé;e; us, .
the connection between the tracks of the Southern Pacific
Company end the private facilities of the defendant shippers
was zo%t made upor the direction of the Commission, dub wé.s made
under en agreement voluntarily executed'by_'ﬁhe parties, In such
& cese 1t is not eatirely c¢clear that the Commission has jin;:.s-
&iction to make the oﬂex; requested. It 1S possidle that the
legislative intent was to limit the authority of the Commission
to direct an oxder ageinst the owner of a private spu:: <o tho._-::e
ceses only whexre 1t has ;}revioxisly compe'lled the :ailrog.d. coxrpore=
 tion, uwpon complaint of a shipper, to mske such a connection, and

thus {mpliedly to impose the condition to its order that the com-
plaipent shall share the use of his private track facllities with

other shippers wb.? may subsequently demand thelr joint uses. IHow .
ever, this may be, from the conclusion reached upoﬁ the facts in
the matier before us; 4t will be uORecesSary o' pass upon the
powers conferred upon us by this section of the act, or to con-
sider the argument advarced by defendants thal any exercise of
axthority thereunder would be an unconstitutionéi taking of
private propertye ‘ ‘
The gravel concerns neamed &3 d‘erendants in thi= proceed-
ing lease é. tract of land near Los Angeles on which they have
constructed extensive mcilitieé :toi- the &redging of e;ro.ve:sl and
its preparation fLor 'the, market; :.ncluding e.. sories of rallroal

tracks which are used for the hauling of gravel from the pits to
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graders and bunkers, and for the loeding of cers with rinishod

products for shipping. A connection exists be'!:wagn these ‘tréck.
facilitles and a spur of the Southern Pacific Compeny. Lin ad-
joining tract of about 65 ecres is held by Title Guarantép &
Trust Compeny in trust for compleinent Gregg. This land also

13 suiteble for the miming of gravel, but has no rail shipping
facllities. Three of the private tracks of the defendants
reach almost to the line which separates the two* propexrtias,

It 15 one of these tracks whicl_:. complainanﬁs proyosd to use as
éﬁ outlet t0 gelr acecess o the main line tracks of thex.. Soﬁthem
Pacific Company. They expect to sh.:.p about ten carloa.ds of rock
products q.aily:_ ’mzey allege that the wse of the aerenaants'
spur *rack is essential‘ to their project and that such use will
‘ot wreasonably interfere with the business conducted dy
defenda.nts.

The defendant Gravel conpanies contend that they )
.hemzelve.. require the full use of all thelr rail track ra.cili-
ties, and that ‘t:he granting of any Joint use 1o complainants muld,
et times at least, seriously interfere with the confuct or their
business. They o":tered evidence to chow that the track which
complamn..s wish 1:0 use is ‘essentixl "or the loadinz and trans—
portation of thelr own car.a, and is r:equently occupied dy their
d.redger nachinery and other equipment. They offered evidence to
show also that thelr lease upon this proﬁerty; would;' wader the
covenants oonte.ino& vherein, possibly be voldod should they per- )
zit any other person or corporation to use the tracks they have
constructed. amé complainants? ovidenco fell far short of proof

that their intezded opere;tions-will not impose an unreasonable
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interference with the rights of defendants. Neither di& they
offer any testimony in respect to the compemsatlion which zkould
reasonably be swarded %o the defendants should their request de
granted. On the record. before us, we are compelled to dexy o
conq:laina.nts *he relier vhich they have sought,

With thlis disposition of the matter, L1t becomes unnec~
essery to discuss at length the contentions advancod thet the
defendants may not refuse the use of their tracks to others
withord violating comditions imposed in ceriein franchises
granted to them By the city of Los Angeles to place thelr tracks
across the public highweys. ‘m:ethe:: the partieala... track here
involved is a.rrected Dy any of such franchises is not clears But
in eny eveat, & condition imposed in a franchise for the location
of & privete rall track across & pudlic road % the vert‘ect- that
other shippers of freigh% may use the same in liXe menner as the
grantee connot eglarge our amb.o:ity w.éer Section 39(&) o order
such & use.

The complairnants contexd also that the defendant gra.vei
companies heve entered into an operatirg agreement with ;he- Southern
Pacific Company whick effords to the lstter full control of the

- tracks dere involved and permits 1t to use them for the shipment
of freight of other persons. But that sgreement ‘bears tb.e éxp:oss
condition that such use by the Southern Pecific Company sbhall not
be to the detriment of the rock axd gravel compeny. Were it proper
Zor us %o consirue the rights accoxded w0 the Southern Pacific
Compexy under that sgreement, we would st1ll be confronted by the
seme Question. of fact ebove considered as to whether the proposed

G




use by complainants will constitute an mnressonadle interference
or detriment to the Primery OWRersSe ‘

The prayer for relief in this compleint is for an
order directed against both the Southern Pacific Company and the
other defendants. As we have seén; no order may be nade under
these sections of the aet against the rail cérner_i e:ﬁcept- o
require it to afford the necessary switch end trackege conpecs
tions uvpon its owmx right of way. It ortérs DO objeyétion to the
rexditior of service to oomplaimfs by eny means which can
legelly de effected. Should the complainents propose %0 coxe
struct their own private spur facilities to a point where &
connection may reasonsbly be made, suck a connection ml doubt-
less be accorded or may be compelled. The complaint mmst, there=
fore, be dismissed as egainst all deren&ants;,

ORDER
A pubdlic hearing heving deen held upon the complaint
as above entitled, the matier submitted; and& the Commission now
belzg fully advised, and dasing its order wpon the Lindings and
conclusions sot forth in the foregolng opirion,
IT IS ORDERED that the complaint herein ve and 1t 1s ,

horedby dismissed.

Dated at Sar Francisco, Californis, this _/j'% "
day of September, 1932. |




