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Decision No. ~\/ L

BEFORE TEE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA

SOUTHERN PACIFIC COMPANY, a corporation,
RAILWAY EXPRESS AGENCY, INC., a ¢or-
poration, and
PACTFIC MOTOR TRANSPORT COMPANY, & cor=-
poration,
Comple inants.

Case No. 24

c.v. HILL,

ONE DOE, .

TWO DOR ,

THREE DOZE,

FOUR DOE,

FIVE DOE,

SIX DOE COMPANY, a corporeation, and
DOE OREGON-CALIFORNIA FAST FREIGHT,

. Defendeants.

In the Matter of the Application of

JAe GRITSCE, doing business under the firm
name and style of OREGON-CALIFORNIA FAST
FYREIGET, for certificeate of publie con-
venience and necessity authorizing the
operation of an auto truck freight service
between San Francisco and Red Bluff,
Cottonwood, Anderson, Redding, Dunsmuir,
¥t. Shasta, Weed and Ireksa. :

Application
No. 17290

)
)
)
)
)
)
)
)
)

H.W, Hob'bs, R.G. Hillebrend, W.S. Johnson, for
Complainants in Case 3024, and Protestant
in Applicetion 17290.

Edward Stern, for Reailway Express Agenoy, Ino.,
for Complainants in Case 3024, and Protestant
in Application 17290,

Decoto & Ste. Sure, by Ezra W. Decoto, for
J.A. Gritsch, Defendent and .Applicant.

¥.G. Stone, for Sacramento® Wholesalers and
Manufacturers Assoclation, es interest may

appoesrT. .

.M. Swobe, for Mc Cloud River Railrcad Compeny,
Protestant.

Harry See, £or Brotherhood of Raillroad Trainmen
and Brotherhood of Locomotive Engineers and
Firemen, Protestants.

J.¥. Suffecool ard H.W. Hobbs, for Ireka Railrocad
Company, Protestant and Intervexner.




HARRIS, COMMISSIONER:

Compleinants herein al;.ege that defendants are oconducting
an operation for the transportgt.ion of freight between San
Franelsco, California, and points between Red Bluff and the
California-Oregon state line, wi thout having mooured from this
Comiasipn & certificate of public convenience and necessity
therefor, es required by Chapter 213, Statutes of 1817, as amended.
'Dotendantg enter a general denial and allege grrirme.tivoly that
the businéss they are condnoting in the transportation of freight
is a private contract dbusiness and not subject to the jnrindiction

of ‘the Commission.
In Application 17290, J.A. Gritsoh, doing business under

the name Oregon-California Fast Freight, seeks a ocertificate of

public convenience and neéessit‘y covering the business established
and operated between the points heretofore named. C.V. Eill,
originally & defencant named by complainants, made answer that he
bad ceased business in Januery, 1931, and beyond such answer he did
not appear in the proceeding. It appears that this statement is
true and that he had conducted no dbusiness between the points
alleged and is condw ting nonej hencs the complaint, as far as
defendant Hill is concerned, should de dismissed. The complaint
was amended to identify J.A. Gritsoh and A.H. Gritsch as John
Doe defendants individzally, snd a so Doe Corporation as & ficti-
tious name used dy J.A. Gritsch as Calitomia-Oreg_on Fast Freight.
The evidence does not show that A.H. Gritsch i1s other than an
employee of his brother or has say proprietary interest in the
business:; therefore the compleint as to him should be dismissed.
By stipulation of all parties, the matters were conw
solidated for hearing and deciign. Public hearings were held at




San Franocisco, Yreka and Redding, the matters being finally sude
‘mitted on briefs, whioh having been filed, the matter is now
ready foxr decision,

During the hearings complainants and protestants pre-
sonted 61 witpnesses and defendants, 33 witnesses, and, in addition,
the testimony of many other witaesses vas tendered by stipulation
of the parties; also, 54 exhibits were filed. It 1s obvioys that
such a mess of testimony can not be discussed in detail nor 1is
such disoussion necessary in view of the cumulative character of
the testimony on both sides.

The major questions involved in these proceedings are
vaether J.A. Gritsch, under the name of Oregon-California Fast .
Freight, 4id esteblish a common oerrier service for the trans-
poriation of freight between the points recited without having
procured from this Commission euthority so to do, and if so,
ig such eostablishment and operation to de condoned and certificated
as & matter of public necessity.

JeA. Gritsch originally was an operator between Portlead
and Medford, Oregon. After disposing of'this operation, he
asquired the Oregon~California Freight Service which, at the time,
conducted a striotly inter—gtaxe transportation business between
Medford, Oregon, and Sen Franoisco, California, and, so far as
the record shows, was not engaged in intra-stmte business, After
acquisition of this busl ness, Gritsch associated himself at a
termipal im San Franciacq'qith C.¥. i1l of Redding, who had been
conducting & so—éalled contract operation between San rranciyco,
and Redding and othq? polnts - an operation which was abandomed
when attacked in these proceedings. When Hill abandoned the
service, shippers brought rreight to the terminal for points
through whish Gritsoh passed with hig trucks and Gritseh began the
transportetion of such shipments, This gra&adlly enlarged until

the sbipping pudlic became ramiliax‘with the Gritsoh operation and
S




patranized it Tor all points between Red Bluff and Dunsmuir from
Sen Frencisco. Gritsch testified that at the inception of this
business early‘in 1931, he investig&tg@ the nsceésity of obtaining
a oértiricate and presented the matter to a lawyer who, according
fo his testimony, 61& nothings After several months' waiting,
Gritsch discharged the lawyer. He testified he then'visited the
offices of the‘Railréad Commission and wes inroried that he oould |
conduct the business under contract with comsignors or consignees
but his testimony is not definite as to what contrast relationship
coﬁld be established.

On February 26, 1931, Case 3024 Eerein was filed. It
was not until April 7, 1931, that Gritsch's Application No. 17290
for & oertificate was filed. From its beginning until submission
of the case the business has been conducted and enlarged in .
volume without the authority of a certificate. It can not be sueé

cessfully contended from the record thet it was or a contrast basis

1o view of the promiscuous character of the shipments receiie& and

transported and the absence of any dbut vague verbal contraocts

between the parties. In faet, the record as made by defecdant and
applicent herein does not eppear to be intended to jnstiry the
operation, dut rather to condone it,

The intra-state business was conducted by Gritsoh in con-
nection with his 1nter-state movements, and approximated about
ten tons daily, It operated on regular schedules and terminals
were mainteined at San Franeisco, Oasklend, Redding and Trekee
PrOpertj'was received_rrom noh-authorized carriers operating between
Saocreamento and Redding, at Beddiﬁg,'ror deiivary at points farther
north. The schédules offered shippers were & l9~khour delivery as
far north as Redding, and 17 ﬁours between this point and;San
Francisco with distribution south of Redding on lesser scheduls,
In the ﬁusinoss ke used fhirteen trusks. Some of the property
dest1n§d for points south of Yreka was often beckheuled from Yreka
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and sometimes delivered direct en route. In the beginning written

contracts were made (five only) and these contracts were in evidence.
All his other business wes done by solicitation. The contracts are
such as this Commission has repeatedly determined to dbe no more than
rate quotations, because of lack of mutuality or exclusiveness

(Motor Freight Terminal Company vs. Tabor, 35 C.R.C. 757; 2. & S.He

vs. Baylinson, 35 C.R.C. 793; Rice T. Co, vs. Independent etc.,

36 C.R.Co 8403 P. & S.R. Vvs. Robertson, 36 C.R.C. 61). It 1s true
thet some of the patrons of Hill bad contraots and that Gritaoch
accepted them &3 benefiting bim. | |
The record is perfectly clear that from & small begin=-
ning Gritsch developed the business, acquired large patrondge
and operated in every respect, including local plick-up and delivery
at verious points, as if be were an authorized cerrier, even
accepting shipments upon a ccumon oarrier pill o lading and
trensporting them without question. He solicited business at Sen
Franoisco and had .- agencles at Dunsmuir and other places.
In the development of his busineaé he met reductions in rates made
by Pacific Motor Transpoxt Compeny. He operated ususlly by way
of Southern Pacific Ferry to Vallejo, and thence north up the
west side of the Saofamento Valley, although frequéntly large ship-
ments from Bast Bay territory, which were pidced up for him at
various commnities by Peoples Express Compeny, were tr#’xisported
via Carquinez Bridge eand then up the westside highway, There is
very little testimény, particulerly of a late date, showing that
he refused shipments when tendered to him at the rates he offered.
Under the record presented I find that Doténdant Gritsoch
has estadlished and is maintainling a common. 'car:riér service for -
the transporf‘atlon of freight between San Francisco and points
‘between Red.Bluff and the California state line, exd that he should
be ordered to desist such service immediately.

Ap;blicant, pevertheless, contends that this Commi ssion
oSe ' '
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-ahould now oertitioa‘co the businoas whiob he haa thus illegally
built upe He asks condonation claiming that he was not femiliar
with prooadu:-e in Calirornia and that he has believed at all times
that ho was & bonaﬂde 1ega1 contract cax-rier and that he has o
‘gome to this Cc:mmission rriled his application and mirested a
aincere Lntention to submit to regulation by the commiasion.

' C Ignora.noo or ‘the law, of course, excuses no one, but
this appliocant was not ignorant of the law. Even after this
cbmpiaint was drought and duriné the pendency of these proceedings,
he has continued and increased his operations, added to his
equirment and persisted in solieiting business.

Applicant hes disregarded the plain language of the

law that he must rii-at secure a certificate before estabdblishing

a bunﬁeﬁs and noi asks this Commission mot only to ovwerlook his
violation of law but to accept pro.ot of his illegal opora.tg.on

as proof of convenience and necessity.

A.pplii:mnt further contexds that pudblic necessity requires

the continuation of his service. All the points sought to be

Served be applicant ha'ire been served for years and are now served
by the Southern Pscific, the Railm;y Express Agency, Ino_.,., Pacific
Motor Transport, the Yreke Railroad, and, to a very limited
extent, dy the Pacific Greshound Lines. There was g.’sharp con~
flict in the evidence as to the service of the gpplﬂicant -contriduting
to public convenience .but the evidence clearly showe(.‘l th?.t the
service of t‘be above named carriers was reasonably adeqﬁate.
In waking tﬁese-observationa, I do not intend to convey the ghought
that a ahowing ol j:ublic convenience and necessity would justify
the issuance or a certiricate to a proven violator of the law,
Upon the reoord, I find that public neoessity and oon-

-

venience do not mrant the grenting of the application, and that
“Gow - '




applicaat has not justified his 1llegal operations,

4n order of this Commissiox finding an operation to be
unlewful and directing that it be discontinued is in its effest
not unlike an injunetion issued by a court. A violation of such
order constitutes a contempt of the Commission. The Californie
Constitution and the Public Utilities Act vest the Commission
with power end authority to punish for contempt in the same manner
and to the same extent as courts of record. In the event &
party is adjudged guilty of contempt, & fine may be ilmposed in
the emount of $500.00, or he may be imprisoned for five (5) days,
or bothe C.C.Ps Sec. 1218; Motor Freight Terminal Co, vs. Bray,

37 C.R.Ce 224; re Ball ond Eayes, 37 C.R.C. 407; Wermuth v,

Stamper, 36 G.R.C. 458; Pioneer Express Compeny v. Keller, 33
c.R.c. 5710 }

I+ should also be noted that under Section 8 of the
Auto Truck Act (Statutes 1917, Chapter 213), & person who violates
an order of the Commission is guilty of a misdemeenor end is
punishable by & fine not exceeding '$10'00.00,] or by imprisonment
in the county Jé.il not exceeding one year, or by both suoch
fine and imprisonment, Likewise & shipper or other person who

2ids or abets in the violation of an order of the Commissicn

is guilty of a misdemeanor and is punishablé in the "same manner,

The Seoretary of the Commfssion should be directed to mail
certirfed copies of this opinion and order to shippers who appeared
as witnesses in the course of the prooceeding and to other shippers
who are known to be using the service and fecilities of defendent,
upon.the seld opinion and order becoming final.

The following form’of order "is proposed:

ORIDER

Public hearings having been' held in the above emtitled

prooeedings,' the matters having been dﬁly submitted apd now deing

oo




ready for d.ecision‘,

IT IS HEREBY FOUND AS A FACT thet -defendant: herein,
J.As Gritsch 13 engeged in the trensportation of property by
auto truck for compensation, and as a common carrier, between
Tixed termini and over a regular route on the puil ic highways of
this state, viz: between San Francisco and Red Bluff, Redding,
Treka, and points intermediate, without first having odbteined &
certificate of public convenience and necessity ;t‘or suoh operations,

as required by the Auto Stage and Truck Transportation Aot

(Chapter 213, Statutes of 1917, as amended). Therefore, ,
IT IS EEREBY ORDERED that - defeddantherein, J.A. Gritseh

ghall immediately cease aund desist such common carrier operations
a5 described in the preceding paragrerh and notice is hereby given
that such common carrier operations shall not be conducted by
Jehe Gritsch, elther dlrectly or indirectly, or by his agents.,'
employees, representatives or assignees,
IT IS EEREBY FURTHER ORDERED that the Secretery of this
Commission shall ceanse personal service of & certified ocopy of
this order to be made upon defendant:.J.A. Gritsch and that copies
of this order be mailed to the Distriot Attorney of the City and
County of San Frauncisco, to the 'd.istri‘at attorneys of the counties
of Alameda, Contra Costa, Napa, Colusa, Glenn, Tehamm, Shasta and
Siskiyou, and to the Department of Public Works, Division of
Higbways, at Sacremenéo; and, upon this decision ﬁeca;ning final,
he ahall. csuse certified copies thereof to be mailed to shippers-
who appsared as witnesses in the course of this proceeding and to
other shippers who are known to be using the service and facilities
of defendant. |
J.A. Gritsoh, doing Dusiness under the firm neme and gtyle
of Oregcn-Calitorqia Fast Freight, having made application to the

-

«Bm




Railroad Commission for a certificate of public oonvenience and
necessity authorizing the operation of an ato truck aei‘-vice\ between
San Francisco and Red Bluff, Cottonwood, Anderson, Redding, Dunsmuir,
Mt. Shasta, Weed and Yreke, & public hearing having been held and

the matter being duly submitted, '

J THE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA HEREBY
DECLARES that pudblic convenience and necessity do not i'eqnife the
authorization nor establishment of the ne#vi ce proposed by applicant;

and

IT IS EEREBY ORDERED that the application be and the same

hereby is denied. ,

The effective date of this order is hereby fixed as
twenty (20) days from and after the date of personal. service of
this order as hereinbefore directed.

The foregoing Opinicn and Order are hereby approved and
adopted as the Opinion end Order of the Railroad Commission of the
State of Californie, |

_ Dated at San Francisco, Californis, this /41{_ day ot

(o Aey 1932;




