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BEFORE TEE RATLROAD COMMISSION OF THE STATE OF CAIJI’ORNIA

MOTOR FRETGHT TERMINAL COMPANY,
& corpoxration,
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Case No.3215

COmplaix;ant,
vs.
P. D. JOENSON and FIRST DCE,
Defendants.

John M. Atkinson and Wallace K. Downey,
by Wallace X. Downey, foxr Complainant.

Lindsay & Gearbaxt, by B. W. Gearhart for
P. D. Johnson, Defendan<.

Edwerd Stern, for Rallway Express Agency, Inc.,
intervenor on bekalf of Complainant.

Robert Brennan and Williem F. Brooks, by
Williem F. Brooks, foxr The Atchison, Topeka
& Santa Fe Railway Co., Intervenor on behalf
of Complainant.

E. W. Zobdbs for Pacific lotor Transport Company

and Southern Pacific Company, Intervenor on
behalf of Complainant.

BY THE COMMISSION -
CPINION

Motor Freight Termiral Company, & corporation, has com-
plained of P. D. Johnson and First Doe alleging that sald
deferndants are maintaining and operating auto trucks in the
business of transporting property as & comeon carrier for com=
pensation over the public highways of this state and particularly
betweer. Los Angeles and the metropolitan area thereunto adjacent
and Bakersfleld and intermediate points. Complainent prays for
an order requiring that defendants .cease and desist such alleged
unlawful operation until & cexrtificate or'public convenience and
necessity therefor will have been procured as reqpired by-

Chapter 213, Statutes of 1917, as amended.




Defendant P. D. Johnsor duly filed his answer herein,

admitting that he had no certificate of public convenience

and recessity but also denying the specific allegations of the
complaint.
~Public hearings on this conmplaint were conducted by
Exeaminer Handford et Bakersfield and the matter now duly sub-
mitted on the filing of briefs, and is now ready for decision.
James.m. Brunmsell, Bakersfield distributor for the Arrowhead
Purites Water Company, testified that he bad used the trucks
of P..D. Johnson for the transportation of bottled water and
contaliners from Los %ngeles to Bakersfield and 1ntexme¢iate
poinﬁs and for the return‘or empty bottles and contalners. This
service has been used for over Iwo years. From June 1, 1931,
to June 9, 1932, spproximately 100 shipments were maede. These
shipmexts moved on a shipping order or umniform straight bill of
lading of California Consolidated Water Company, issued by the
shipper, although the witness stated that the bill of lading was

merely considered as & meRoTRRLWA of VDG mumber of DOUNICS 0f

water and containers that were forwarded. There was no
written contract. The evidence shows that there was & vorbel
understanding that the shipper would give Johnson all his
hauling both to Bakersfield and for Teturning exmpties, at an
egreed rate. No time limit was agreced upon and the service was
to continue es long &s it was satisfactory %o the shipper.

C. E. Stricklex», of the Valley Office School Equipment
Company of Bakersfield, testified that he used Tohnson's sexvice
between Los 4ngeles and vicinity and Bekersfield and also to
intermediate points along the route. Seven shipments were
made during the month of February, l932. No written contract
exists between this shipper and Johmson, although & verbal
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agreenont as to nauling was entered into. This agreement is
for no specific term and continues es long as the parties are
satisfied with the service. No specific tomnage is covered
by the agreement which covers not only hauling betweeﬁ
Bakersfield and Los Angeles and intermediate points but also
hauling between Bakersfield end other points in the San Joaquin
Valley &nd from San Francisco to Bakersfield. Some shipments
heve been hauled from San Francisco to Bakersfield.

E. Z. Loveland engaged in the wholesa;e grocery and
produce business a2t Bakersfield, testified that his compeny
Tecelved shipments from Los Angeles via the trucks operated by
Joanson. No writien contract exilsts and witness was not
feniliar with any verbal negotictions which resulted in Johnsonr
doing hauling for his company other than that when shipments
wore to be moved. |

- Co S. Curren, Secretary of e sand, gravel and brick
concern at Bakersfield, testified that his compeny had used the
services of Johnson three times during the month of January, 1932,
iz the hauling of barbed wire and hardware from Los Angeles and
four times during the month of February, 1932, in the hauling 6f
bardware, vaint, pipe and Tittings, all shipments originating
in Los Angeles. The evidence shows that no writtem contract
existed between his company and defendant but that shipments
were given ¥0 Johnson as a matter of reciprocity.

E.. W. King, engaged in the reteil lumber and dbuilding
material business at Bakersfield, testified thet he had used the

- trucking service of Johanson in the transportation of lumber,
paint, roofing, nalls, plaster and pipe covering, from Los
Angeles to Bakersfield. The original hauling was given to
Johnson to offset an account owed by Johmson to withess company.
No written contract for the hauling was in existence. A verbal
errangement wes made that whemnever it was convenlent, mate:ial
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would be delivered to Johmson's trucks to be transported to
any point desigmated. m

L. Frank Johndrow, employed as bookkeeper for the E. H.
Loveland Produce Company, testified that 25 shipments were re-
ceived from Los Angeles and vicinity during the year 1830, by
the Johmson truck service, all of which were paid for by his
compenys

Harry Jacksor of Bakersfield, a dealer in tires represent-
ing the United State Rubber Company, testiried taat he received
shipments by the truck line operated by Johnson; shipments
weighing from 300 to 1000 pounds were received on an average
of twice & week, the chargec belng pald by the shipping company.

Emmet Hayes, & tire deaier of Bekersfield, testified
that he used the Johmson trucking service for shinmenis between
Los Angeles and Bakersrfield. The service has been used
from two to three times per week, shipments varying in weight
from 300 to 3000 pounds. ALl charges are paid for by the
shipper, Me L&rén Rubber Company of Los Angeles.

Cecil Hauger, bookkeeper for Summer Plumbing Supply
Compeny of Bakersfield, testified that his compeny had used the
truck service of defendant Jomnson for transportation of ship-
ments betwgen Los Angeles cond Bakersfield, a total of 16 ship=-
ments aggregating 20,850 pounds having been movediin the pexiocd
from ipril 16, 1931, to Mey 19, 1952.  TWituess has mo con-

Y;agﬁ IOI‘H&HlIﬂ@ §éﬁﬁiee Wiég defendant Jonnson. The record

shows thet Johmson has rendered service in hauling from San
Francisco to Bdkegéfield for the concerm by whom witness is
_employeﬂ.

F. J. Ratlirf, local Bakersfield manager for W.P.Fuller
& Co., dealors in paints and glass, testiflied that he usad’th&

service ¢f Johnson, in the transportation of shipments from
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Los Angeles and also from Fresno and San Francisco. Witness
knows of no contract between Joanson and his company and has
continued %o patronize the Johnson service because it was
operating at the vime he came to Bakersfield as the Monager of
that branch. Then shipments are to move, Johnson is notified
by telephone and the goods are delivered thereafter.

R. E. Gignoux, manager of Hovper Machine Works of
Bakersfield, testified that his compeny had usedlthe trucks
of defendant Jolmson for transportation of shipments from
Los Angeles to Bakersfield, four shipments weighing 27,248
pounds having beern moved during the period from July 13, 1931,
to May 6, 1932, ell from Los Angeles to Bakersfield. No
written contract was made for the transportation. A verbal

arrangenent by telephone wes made In the cese of each shipment

requiring transportation.

E. R. Carlton, operator of a botitling works aﬁ Bakersfield,
testified that he had used the Johnson trucking service
between Los Angeles and Bakersfield for a period of about four
years, shipments bdelng received on an average of four %o six
times per month. No contract for the hauling exists between
Johnson and witness. QOccasional shipments were also
ffdm Sacramento and San Framncisco.

A. C. Neilson, member of the firm of Pionéer Mercantile
Compeny of Bakersfield, testified that his firmhad used the
Joanson trucking service for abéut two years or more betﬁeen
Los Angeles and Békersfield, service being used approximstely
once & week., Witness knows of no written contract that his
firm has for the hauling performed. He calls Jéﬁnaon b&

telephone whenever he-has shipments to move.
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Edward E. Hall, local manager of Pacific Freight Lines
at Bakersfield, testified that he had observed the trucks of
P. D. Johnson unloading and delivering freight to local mer-
chents in the City of Bekersfield, and especially a shipment
of approximately 25 tires from the United States Rubber
Company of L.os Angeles to the store of the Jackson Tire
Company in Bakersfield. Witness also testified as to ship=-
ments now hendled by the Johnson trmoking service which were
Tformerly handled by his compeny, same being consigned to two
tire companies and to the Piloneer Mexrcantile Company at’
Bakersfield.

We have carefully conslidered the testimony, briefs and
exhidbits of record herein. It is the contention of defendant,
P. D. Johnson, that he is not operating as a common carrier
between Los Angeles and Bakersfield and intermediate points,
but that the operation is that of a private carriér under
contract. No written contracts appear or were presented in
tais proceeding. }Derendant\also ¢laims that no holding out
of service as a common carrier was made to the public by
solicitetion or by advertising in newspapers, on billboards,
over the radio, by distribution of handbills or in any other
method. It appears, however, that defendant distributed
calendars and also advertised his business 1in Buyer's Guide
of the telephone direc;ory of Xern County, Calirornia, in which
appears,on pege 44, & quarter page advertisement of ‘the P.D.
Johnson Trucking Co. (Exhidit No.4). Derendant'rurthe;
contends that his trucks bore no sign or-.other designatién of
the business in which %héy were engaged. No signs or other
advertisement of the defendent's business appears on the
headquarters at 1909 Nile Streét, Bakersfield, same being the

residence of P. D. Johnsonr and the headquarters of his trucking
business. ”
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A Tull review of the recoxrd in this proceeding leads to

the conclusion and we hereby find as a fact that P.D.Johnson,
defendant herein, operating under the name and style of

P. D. Jomson Trucking Company, is operating over the public
dighways of this state and particularly between Los Angeles and
Bakersfield and intermediecte points &s & common carrier and as
& transportation company in the carriage of property as such
texrms are set forth in the Auto Stage and Truck Act, (Chapter
213, Stetutes of 1917, as amended).

No written contracts exist between defendant and shippers
or receivers of goods and the operation carried on by alleged
verbal arrangement or agreement is the same as that of other
regularly axthorized common carriers, While defendant has not
generally advertised the service rendered, it appears thet
regular service is rendered for shippers and receivers.of freight
and that such service is that of a common car?ier. Trips are
mede at least three times per week =nd the régg;ﬁ‘shows the
defendant has furnished service whenever shipm;;ts have been
offered, the only service declined being when a rate could not
be agreed upen between defendant and a prospectivé user of the
trucking service. An order to cease and deslst the service
should be issued, effective until such time as defendant shall
secure a certificate of public convenience and necessitye.

An order of this Commission finding an operation unlawful
end directing that it be discontinued is in its effect not
unlike an injunction issued by a court. A violation of such
en order counstitutes a contempt of the Commissién. The
Celiforrcia Comstitution and the Public Utilities Act vests the

Commission with power and authority to punish for contempt in
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the same manner and to the seme extent as courts of record. In
the event a party is adjudged gullty of contempt, & fine may de
imposed in the amount of five hundred dollars ($500.00), or he
may ve imprisoned for five (5) days, or botk. C.C.P. Sec.l21S;
Yotor Frelight Terminal Co. V. Bray, 37 C.R.C. 224; re Bell and

Hayes, 37 C.R.C. 407; Wermuth v. Stamper, 36 C.R.C. 458;

Ploneer Express Company v. Xeller, 33 C.R.C. 571.

It should also be noted thet under Section 8 of the Auto
Truck Act (Statutes 1917, Chapier 213), a person who violates
an order of the Commission is guilty of & misdemeenor and 13
punishable dy a fine not exceeding $1000.00, or by imprisonment
in the county Jjail not exceeding one year, or by both suok fine
and imprisomment. Likewise a shipper or other person who alds
or abets in the violation of an order of the Commission is
guilty of & misdemeanor and is punishable in the seme manner.

The Secretery of the Commission will be directed %o mail
cortified copies of this opinion and order to shippers who
appeared as witnesses in the course of the proceeding, and to
otrter ahippers who are known to be using the service and facilities

of defendant, upon the said opinion and order becoming final.
ORDER

Public hearings having been held in the above entitled.
proceeding, the matter having been duly submitted on briefs
and now being ready for decision, |

IT IS SERESY FOUND AS A FACT thet P. D. Johuson, operating
under the nere and style of P. D. Johnson Trucking Company, is
engaged in the transportation of property by auto trueck for
compensation, end as a common carrier, between Lixed terminl
and over & regular route on the public highways of this state,
viz : between Los Angeles and Bakersrield.and interm=diate
points without first having obtained a certificate of public

convenience and necessity for such operations, as required by
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the duto Stage and Truck Transportation et (Chepter 213, Statutes
of 1917, as amended). - Therefore,

IT IS EEREBY ORDERED that P.D. Johnson, operating
under the neme and style of P.D. Jobnson Trudk ing Compen y,
shall immediately cease and desist such common carrier operations
&s described in the preceding paregraph, unless and until a cer-
tificate of public convenience and necessity 1s obtained therefor,
and‘noﬁioo is hereby given that such common carrier operations
shell not be conducted dby P.D. Johnson, either directly or indirectly,
or by his agents, employees, representatives or assignees.

IT IS EEREBY FURTEER ORDERED that the Secretary of this
Commission shall cause personal service of a certified copy of
this order to be made upon P.D. John;on, and that

copies of this order be mailed to the District Attorneys of

the counties of Kern and ' Los ingeles; to the Board of Public

Utilities and Transportetion of the City of Los Angeles, and to
the Department of Public¢ Works, Division of Highways, at
Saoramento, and upon this decision becoming final, bke shall
cause certified copies thereof to be mel led to shippers who

appeared as witnessos in the courae of this proceeding and to

other shippers who are known to be using the service and facilities

of derendant P.D. Johnaon.

IT IS EERERY FURTEFR ORDERED that in all other respects
the complaint e and it is hereby dismissed,




-

The effective date of this order is hereby fixed as
twenty (20) days from and after the date of personal service
of this oré.er as hereinbefore directed.

DPated at San Francisco, California, this - day of

Qctober, 1932.




