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Decision No. L AN h

BEFCRE THS RAIIRQAD COMMISSION OF TEE STATE OF CALIFORNIA

Ia toe Matter of toe Investigation on
the Commission's own motion invo the
operations, rates, rogulations, time
scaedules, practices, contracts, and/
or certificate of Helere G. Thorae-
will, Wa. F. Vernor, Mertin L. Snith,
Petor Fornaca, Roy M. Leitz, Malvin
Blacklock, Albext Zuck, John Doe No. L
John Doe No. 2, John Doe No. 3, John
Doe No. 4, Jobn Doe No. 5, Jane Doe
No. 1 and Jano Doe No. 2, for the
transportation of property as & comxon
carriexr between Santa Cruz and San
Tranclseo and intermediate polnts.

Casze No. 3318.

L et R e N T P s e N N Rt N e NS

E.J. Bles, for Eelene G. Thornewlill, Respondernt.

Simon X. Collins, for X.L. Smith and the
copertnership.

Zdward Stern, for Rallway Exprecs iagency, Inc.,
anicus curiae.

Z.W. Eobbs, for Southera Pacific Rallway and
Poeific Motor Transport Company, amicus curilae.

wWillizx F. Vernor, in propris personz.
EY THE CAMMISSICON:
SRIXNIQOXN

By its order dated Jugust 16, 1932, this Commission cited
Eelere G. Thornewill, Tillisz F. Vernor, Mertin L. Saith, Peter
- Farneco, Ray M. Le 1:2, Malviz Blacklock, Albert Duck, and others
wnder John Doe aiiases., to eppear belfore Examiner Kepnedy at Saata
Cruz on Augﬁst 26 and then and there show cause wky they, or eitker
or any of them, should not be ordered td cease and desist from
¢coaducting an cperation for the trensportation of frelght as a

comrmon cerrier between Santa Cruz 2nd San Francisco and certain -

intermedizte points, including Devenport and Capitofla, uzless aad




until they shall have secured from the Commission a certificate
of public convenience and necessity therefor., 411l the partiés
appeared personally except 3Buck, who eppeared by his counsel.
The Thornewill operation has becn before the Commiseion
irn various<fo*ms for the past five years and the Commission, by
its yeci on No. 21473 in Case No. 2651, Southern Pacific COe "Ve

Thornewlll 35 C.R.C. 430, dated &uvust 20, 1929, revoked all
certiricaées prev:ously issued W Thormnewill for limited operatiohs
ﬁgtween-terﬁini and certain intermediates. Thereaflter a complaint
was filed in the Superior Court for the recovery of penalties for
operation in vioclation of the Auto Stage eand Truck Trensportation

Let. (Peonle of the State of Galifornis v. Thornewill, No. 213659,

Sen Fréneiscd). This ection wes compromised upon the payment of
sever hundred"and‘rifty dollers. Zarly in 1930 Leslie A. Thornewill,
owcer of the trucking btusiness, dled and Eelene G. Thorrmewill,
succoeded to all his interests and propgfty. Oz fugust 8, 1931,
Case No. 3104 was filed by Southern Pacith Rellway and others
against Helene G. Thornewill, seeking en order requiring her to
cease asnd deslst from the transportation of propexty as a common .
carrier between Santa Cruz and San Francisco. During the pgégress
of the hearings on tbils case, Mrs. Thornewill transferred all her
rights and interests %o Williem F. Vernor for & consideration of
$16,000. . together with certain contracts with consignors and con-
signees.for the transportation of vyroperty; end: thereupon Vernor
assumed full cherge of the business and proceeded to contlnue the

operration of the Tﬁornewill Trucking Compeanye. On Mareh 15, 1831,
on wotion of complelinarnts, Vernor &s & John Doe was made & party

in Cage No. 3104 snd the matter set for :urther hearing at Sante.

Crus on Augast 9, 1932. At this heering Vernor testified thet




. M¥rs. Thornewill bad foreclosed under & chattel mortgage upon al.'L_

the property he acquired from her, including the trucking btusiness
end the contracts therefor, md that he had relingquished all
interest in the bsuiness and atl The time o the heearing had no
irterest thereln. It further apveared at this learing that Mrs.

| Thornewill, after recleiming the property and business wader
rorecIOSure of the chattel mortgege, had treasferred the business
and property O respondents Mertin L. Smith, Petex Farnaco,

" Roy M. Leitz, Malvin Blacklock and Albert Buck, who formed a
copartnershlpy (Exhibit No. 39), took possession and continued the
operation of the business. Those tremsactions all occurred as of
June 29, 1932,

- In view of this shifting of resbonsibilities during the’
progress of thé hearings, the Commission issued the order in the
above mentioned caée, No. 3318, c¢iting all the parties to appear and
show ceuse why each, any or all of them should not be ordered to
cease and desist rrom the transportation o property as a conmof:
carrier between Senta Cruz end San Frenclscoe

Williem F. Vexnor, respondent, testified thet he hed
turned over all the propexrty acquired from Mrs. Tharnewidl under
thé foreclosure of the chattel mortgage s d had relingquished all
¢laim thereto, except as 10 one tfuck. Ee further testified

“hat all the trucks vhich he turned over are now in operation in

thbe Thoranewill service. In relinquishing Ris owaorship, Yeroor

testified, he understood he wes to be employed by the Thornewill
Trucking Company unler the partmerchip; that he had reported at

the office dally for the- purpose of £illing such employmen‘.:,‘but

that nothing ned ever been given him to do end he had received

BO pPaAYe | ‘ |
Respondent Helene G. Thornewill tesiified that when

Vernor became uneble to makxe his payments on the property acquired
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by him under the chattel mortgage, she had foreclosed the
mortgage and recovered the property; and that thereupon the
partnership had entered into an axrengement with Mrs. Thornewill
t0 take over and operate the property under & new bill of sale
and chattel mortgage. ALl the ocsential documents relating to
these trensactions are on file as exhibits in this proceeding.

. ¥artin L. Saith, one of the copartners and menager and
bookkeeper for the business, testified that The business c¢£-
ducted by the partnership was tﬁe same in all respects &s that
conducted by Vernor snd Mrs. Thornewill, end by Mr. Thornewill

himself before his death. Certaln contrects had been listed
during the Vernoxr owparship; ané while the partnership 4did not
have tpé coﬁté&cts mede with certeln shippers in i1ts possession
by assignment, Smith, who had been bookkeeper far Vernor, knew
genefally their import and observance.

"

The claim was made by the partnership that the busivess
was & contreact business, wWaich c¢laim had previously been set up

in the proceedings against Helene G. Thornewill and against Vernor.
The contracts were of a itype frequently held -by this Comei ssion
not to be true contracts. The shippers who were prties -to the
confracts testified that they simply signed them in order to
retain the Thornewill service and that the contents or provisions
meant nothing to them and that the} were understood to impose

po obligation whatsoever, In all, thirty-four coantracts were set
up by the nmxbndeats. The contracts themselves are not in the
record and neither Vernor nor Mrs. Thoranewlll nor the partpers
seemed t0 know where they were. At any rate, they were the same
contracts, 1t was stipulated, as were produced in Case No. 3104.

Examination of the shipping records subsequent to
June 28, 1932, shows that the service conducted transportation for |
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59 shippers in Sante Cruz alone, none of whom was & party to
a written coniract. Tbis was not inclusive of such shippers

in San Francisce as may have used the serv;ce without contract.
-mr, Smith admitted'that all theze customers had been served in
addition to the ones sald to be under contract.

The testimony of Peter Farnaco, Roy M. Leitz and
Malvin W. Blacklock was to *he effect that scheduled operationo
were conducted dalily between termini and that the w lume of
business required the use of seven or eight trucks daily;

together with two trailers,’in the line heul and pickap and
delivery service. Terminals ere maintained at San Francisco and
Santa Cruz and reguler pickup and delivery service is glven as

far south of Santa Cruz &s Capitole and as far north as Davenport.
Service has also been rendered by pickup at Alme, an intermediate

peint, *or delivery at San Fraacisco.
2y agreement with Mrs. Thornevill, who 1is &Lso executrix

of the estate of Leslie A, Thornewill, decoased, the business and
roperty were 1d as & part of the estatey such sale to be confirmed

by the cowrt 1n its order of Lfinal distribution. Under the terms

of the egreement, the partnersaip peld no money, but agreed to teke
over the business and pr0pcr*y under the sole oblig&tion that tha

partneruhip would pay Mrs. Thornewill the sumof $9,600. for the
physical property, payable at the rate of $200. a month; wa:ld

P2y $100. & mon%h for the lease of the Thornewlll terminal owned by
the estete of Leslie A. Thornewill, of which Mrs. Thornewill is

the sole legatee; pay all the expenses of the operation of the
business, including the mainienance and preservatior of the equipment,
and whatever excess accrued woul&.be divided equelly among thé Tive
partzers. The testimony showthhat all of tﬁe obligation? had Epen
net b} the p&rtnership with the exgeption that the profits had not
been sufficient to make a division; nor had the salaries_éeenqpaﬂd

in rull'to the members of the partnership for thelr services, dut

rather, each had drawn oaly & limited amount for living expenses. .




Mr. Smith, who Is acting as manager for the partﬁers,
testified that 1t was tTheir intention, as soon as possidle, to

file an application with this Commission for a certificate to
conduét the business legally, dbut that such action was not
aeémed desirable, in view of the pendency before the Commissi on
of & similar application by W.H. Crowe & Son {Application
No. 18028), for euthority to conduct service between the same
points. ’ ‘

Glving due consideration to the entire recorad ;n the
instent proceeding, we £ind that the business is actually in the
possession of and belng conducted by the five respondents Smith,

Fornaca, Leitz, Blacklock and Buck, who are copartners: that they
are conducting for the public, at established rates, partly under
so~called contiracts and partly without eontracts, & transportation

business as a common carrier between Davenpoxrt, Capitola, Senta
Cruz and San Franclsco, serving Alms as an intermediate point;

that under the terms of that agreement, the property and the
husiness has been transferred to the partnership, thet the interest

of Eblene G. Thornewill is such that she has becone and i3 the

chief denmeficiaxy of the conduct of such service, and as such
morigagee and lessee has a direct interest in the preservation of

the 1llegal operation shown; that she aﬁd the five partners are so
bound together that their interests are identical; and finally,

that at the present time William F. Vernor retains an interest in
The dusiness in his admitited status as an employee.

.We therefore conclude that the operation 1s being con-

¢ucted by all the parties named and that an order to cease and
desist should issue. '

A order of this Commission finding an' operation to be
unleawful and directing that it be discontinued 1s in its eflfect
Aot unlike an injunetion issued by a courte A violation of such

order constitutes a contempt of the Commission. The California
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Coastitution and the Public Utllities ALet wvests the Commission

.52 power anl authority to punisk for contempt in the seame ma:ﬁer
and To the same extent as courts of record. In the event anparty
15 adjudged guilty of contempt, a fine may be Imposed Iin the amount
07 $500.00, ox he may be imprismed foxr five (5) days, or both.
CeCePe Seéf 12185 Motor Frelsht Terminal CO. Ve quy;(37 C.R.Ce 2243

re 3Ball and Hayes, 37 C.R.Ce 407; Wormuith Ve Stamner; 36 CeR.Cs 4£58;

Pioneor Express Comneny v. Xeller, 33 CoReCe 571

It shomId slso be noted that under Sectilon 8 of the Aﬁto
Truck Aot (Stetutes 1917, Chepter 2 3), & peTson who violates én '
order of fhe Commission 1s guilty ﬂr 2 misdemeanor ana 1s punivhable
y ¢ fize not exceeding §1000.00, or by imprisomment in the county
jail not exceeding one year, or by both suck fine and lmprisonment.
Likewise & shipper or other person wio slds or abets in the violation
of an order of the Commicsion is guilty of & mis&emeanor“énq.is
dunishable in the same menner. | ’ o |

The Secretary of the Commission will be directed tovﬁeil
certified copies of this opinion ond order o skippers who are known

0 be ucing the sexvice and facilitles of regpondentu, upon the“sald

opinion and oxdexr becoming Tinsl.

Publio necrings having beengheld in the above entitledd
rocedding, the metter having been duly submitted and deing now ready

rfor decision,

IT I5 ZEREBY FCUND AS L PACT thet Tespondets Heleme Ge
Thornewill, Williesm F. Vernor, Jnrtin L. Smitk, Peter Fornaca,
ROY M. Leltz, Melvin 3Blacklock ond ilbert Buck are engaged in the
transvortation of property by eutoe truck for compensation, eand es &
commoxn carxrier, between rixed terminl and over = regular Toute on

the public highways of thils state, viz: between Santa Cruz and

-7“




Sen Francisco without firxst having obtained a certificate of publio
convenlence sxd recessity for such operations, as required by th
Auto Stage and Truck Tremsportation ict, Chapter 213, Statutes of
1917, as amended. Therefore,

IT IS EERESY ORDERED that respondents Heleme G. Thornewill,
willlem F. Vernor, Mertin L. Smith, Peter Formecs, Roy M. Leitz,
Malvin Black’ oCk end Albert Buck shal.l immediately cease and deslst
guch comon cax rie“ operation as deqcrjbca in tae Dbreceding para=
ax aoh, ._nc‘. notice is hereby glven that such common cerrier operations
uhall no‘c be condn vteq by said re°pondent, or any of them, either
¢irectly or indireotly, or byv thelr aeients, employees, representatives
or assignees, unless and until a certi:rica“ce of public convenience
exd necessity shall have been obtained, and

I'I‘. IS EHEREBY FTJRIE‘E‘R OFDERED thet the Secretary of this
Cormission shell cause pers.onel service of a certified copy of this
decicion t0 be personelly served upon Helene G. Thornewill, Williem F.
Vexrnor, Mervin L. Smith, Peter Fornace, Roy M. Leitz, Melvin Blecklock
ond .é.s.bert Buck; thet he cause certified copies ther Te0l t0 be mailed

of the Counties .~
to the District Attorneys/or Sanve Cruz, Samta Clara, San Mateo, the
City and County of San Froucisco end Department or Public Works,
Divicion of Eighweys, Sacramemo, and, upon this declsion becoming
finel, he shall caxse certified copies thereof to be mailed to shippers
wro &are known to be using the service and facilities of responientse

This order shall become effective twenty (20) days after

the date of service above mentioned. /

PPV
Deted &t San Franelsco, California, thisZ% dey of

ﬂ cijfu 19324




