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BEFORE THE RAIIROAD COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Application of

C.¥. Clarke Co., a corporation, for

an order fixing just, reasonabdle, Application No. 17784.
and non~-discriminatory rates for

water.

Athearn, Chandler & Farmer

and Frank R. Devlin,

by A.E. Chandler, for epplicant.
Hardin Barry, for applicant.

A.X. Wylie, for the consumers.

BY THE COMMISSION:

OPINION

The C.W. Clarke Company, & corporation, owns what is
known as the Ash Creek Drainege Canal irn Blg Valley in lassen and
Modo¢ Countles, Californie, through and by means of which it fur-
nishes water to ten consumers for irrigation purposes and stock
water on lands aggregating five hundred and ninety-five (595)
acres. In this proceeding the company asks for an order Tixing
falr and proper rates to be charged for this service.

4pplicent alleges that by a judgment of the Supreme
Couxt of California, in the case of Babeock vs. C.W. Clarke Co.

(213 Cal. 389), rendered the rifteenth day of August, 1931, peti-
tioner has been held to be & public utility in the operation of
its Ash Creek Drainege Canel; that petitiomer has been supplying

its consumers with water for irrigation purposes and for stock use
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at a rate of one dollar ($1.00) per acre per season, which rate
has not produced sufficient annual income in the past years to
return even the expenses incurred for the maintenance and opera-
tion of the canal, and for tals reason said petitioner clalms
that the present rate is unreasonable and non~compensatory.

A public hearing in this proceeding was held at Alturas
before Ixeminer Johnson and the matter was submitted on briefs.

The C.W. Clarke Company, in canjunction with other ex-

tensive land holdings devoted to ranching and cattle~-ralsing,
owns a tract of forty-nine hundred (4,900) acres, m&re or less,
in Big Valley, into and through which run the matural channels
of Ash Creek, a tridutary of the Pit River. A large vortion of
this tract is c¢onverted into & swamp from the overflow and run-
off of Ash Creek and for many years has been utilized by appli-
cant for raising hay and pasturage for stock. The natural flow
of the creek kept these lands too wet to permit the cutting of
the natural grasses for hay and, in oxrder to remedy this condl-
tion and dry it up during the haying season, a diversion canal
to by-pass the water was constructed in 1897 from & headgate in
Ash Creek, extending above the swanmp and overflow line across
lands not riparian to either Ash Creek or Big Valley Swamp to
the Pit River, & distance of nine and one-half (9%) miles. On
or about July 29, 1898, Fredk. Cox and C.W. Clarke recorded &
notice of appropriation to a flow in Ash Creek of seven thousand
(7,000) miner's inches measured under a four-inch pressure. Ap=-
plicant herein has succeeded to the rights and interests of Cox
and Clarke in connection with the operation of its canal or diteh

systex.

It appears that service of water to c¢onsumers from this
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drainage canal for irrigation orf their lands began in 1899 and the
charge made therefor was one dollar ($1.00) per acre per season.
This irrigation service was provided without interruption until
1924, when it was discontinued and the company refused to deliver
any more water from Ash Creek tarough the canal. Thereupon, the
consoﬁners and protestants herein sought rellef through an action

brought in the Superior Court of Modoe County, entitled A. Babeoel,

et al, Plaintiffs, vs. C.W. Clarke Co., & corporatiocn, et al, De~

fendants, and a judgment in the consumers' favor was entered on
June 17, 1929, (Judgment No. 2789) affirmed by the Supreme Court
of Californmia (213 Cal. 389)s The judgment of the Court decreed
that five hundred and ninety~five (565) miner's inches of water
from Ash Creek have been dedlcated to lﬁublic use for the irrigation
of certaln specifically described lands of ten named consumers,
aggregating five hundred and ninety-five (595) acres; fixed the
respective apportionments thereof; and determined also the periods
during which the waters should be delivered t© the users. A sum-
mary of the consumers' allotments as decreed in said Judgment of
the Superioxr Court is set out below.

1 ATea @ Water Deliveries ordered by Court :  Tetal :

: entitled : Stock Water mmm Secasonal :

110 Sexvice: Continuous June 20 Auge L ¢ Septe 1 : Delivery :

: Flow o 0 to :Irrigation:
Entire Year Jly S Aug. 18 Sent. 168

: Minex's Yiner's Minerts : Miner's
: Inches * Inches Inches

T _s8 AR #®

. 8e e
" *F _BF 80 P

:Neme of Consumer: AcTes

100
80
70
80
80
20
80
"5
25
e 25
265 595 595

Andrew Babcock 100
Martin E. Babcock 80
Lede & Eule Babheock 70
Alfred Bebeock 80
Mattie E. Yotson ¢0
Chas. M. Leonard 20
K, Woigand 60
John P, Milloxr 5
H.C. Watson 25
A Brunselmier 25

Totals 595

Suuuuuumuau

* Court Decxee fixes miner's inch as measured under & 4-inch pressure
waich is eguivelent to 50 miner's inches, equaling ome (1) cuble foot
por second. '




In compliance with the judgment or the court, the
C.W. Clarke Conpany resumed delivery of irrigation service from
the canal to its consumers on or abhout July 1, 1929, substan-
tially in accordance with the above entitlements.

The evidence indicates that for a great number of years
prior to 1929, when sexrvice of water to the consumers was resumed
under said court decree, applicant had done very little maintenance
and repair work on :helcanal and its struétures. As a rTesult,
most of the original wooden siructures are so badly deteriorated
that replacements will soon be necessary and the canal itself has
accumulated considerable silt, weed and tule growth with the resdlt
that its carrying capacity is largely reduced and now is urgently
in need of a thorough cleaning and rehadilitation. In this con-

‘ prection applicant sudbmitted an estimate of three thousand dollars
($3,000) for cleaning and overhauling the canal and sbout nine
thousand dollars ($9,000) for the complete replacement of the ex-
isting wooden structures, based maiﬁly on concrete construction,
essuming, however, that the expenditures necessary for this re-
habilitation work would probadly de spread over the perliod of the
next ten years. |

Applicant submitted a detailed appraisal showing a total
of thirty-two thousand seven hundred and fifty-four dollars
$32,754) for the estimated cost of the used and useful properties
devoted to the public use, Including twenty thousand dollars
($20,000) for water rigats and allowing for the existing wooden
structures only thelr present depreciated value. The Commission's
engineers, following a field inspection of the system and of ap-

plicant's available records, accepted the above appralsal with

tae exception of the items of twenty thousand dollers ($20,000)
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for water rights and three hundred dollars (§300) for interest
during construction and, accordingly, submitted a total velue
of twelve thousand four hundred and fifty-four dollars ($12,454)
for the purpose of this proceeding. Although a determination of
water right vaelue will not be necessary for the decision in this
proceeding, it should be pointed out, nevertheless, that only
five hundred and ninety~five (595) miner's 1nches were declared
by the court decree to be dedicated to the public use out of a
total filing of seven thousand (7,000) inches of the flow of Ash
Creeke

Prior to July, 1929, no book accounts'were kept by the
Clarke Ccupany segregating the expenditures chargeable to the op-
erations of this utility from the general expenses incurred for
ell of its ranch operations.

A tabulation of the maintenance and operation expenses
of this utility for the past two years (1930 and 1931) as com-

piled from the book accounts follows.

MATINTENANCE AND OPERATION EXPENSES

ITten - 1930 - 1931

Services of company manager and eangineer

and expenses $ 65469 $ 428.36
Superintendence (4 salary of ranch super-

intendent plus expenses) 434.24 500.86
Operating labor, patrolling camal, ete.

(ditch tenderx) 1,323.00 1,515.00
Niscellaneous expense on canal

(auto expense of ditch tender) 114.18 112.74
Repairs to canal (material and. labor) 207,22 98.78
Salary of office clerk (bookkeeping,

billing, etc.) 50.00 50.00
Genersl office. expense 5.00 S5.00
General law expernse - 199.00
Taxes 3.27 3.79

$2,202.60 $2,913.53




The adove total operating expenses are exclusive of a

depreciation allowance and average asbout twenty-five hundred dollars
%2,500) per year. It is noted that the only full-time employee
of this utility under present operating methods is the diteh
tender whose salary since October, 1931, has been one hundred
dollars {$100) per month. As mentioned above, this dralnage
canal was constructed primarily to enable applicent to utilize
its forty-nire hundred (4,900) acres of swamp land for grazing
ard for hay-cropping purposes. The dual character of the use of
the canel by applicant still persists in conjunction with the
public utility irrigation service. The evidence clearly shows
that in a serles of dry years the company can use deneficially
on its swamp lend practically 2ll of the flow of Ash Creek not
reguired to be diverted through the canal for public use and in
wot years must and still does take fvll advantage thereof for
the necessary dralnage of the tracte In elther case, 1t is 6:
prime and fundamental importance to applicant's private ranch
operations that the cenal be meintaired in a reasonably service-
able copdition. A careful comsideration of the evidence clearxly
indicates that at least one-balf of the annual operatlon expenses
should properly be contridbuted by applicant'ror the benefits de-
rived through this canal in its locel ranch bHusiness,

Mr. L.X. Jordan, General NManager and Chief Engineer for
the Clarke Company and also Manager of the Nortk Fork Diteh Com-
peny, which is & public utility irrigation system operating in the
vicinity of Fair Osks in Sacramento County, testified that 1t will
be absolutely nécessary‘to spend in the neighbdorhood of twelve
thousand dollars ($12,000) for the replacement of structures and

reconstruction of certain portions of the canal. This estimate
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i1s based upon the installation of modern concrete head-works and
check-gates ard also numerous bridges, waste-ways and delivery-
gates., Mr. Jordan's estimste furthermore contemplates the main-
tenance and operation of this system along the same lines that
would be found necessary in a large irrigation district or a

pablic utility system serving & vast acreage. Under such circum-

stances these recommendatlions might be gilven serious consideration
in this instence. I% should be polnted out most emphatieally

that ever since the comstruciion of this project in 1897 this com-
rany has spent little or notkhing for malntenance and repairs other
then for occasional and sporadie cleaning of portions of the canal,
a large part of which cleaning was actually dome by the comsumers
themselves. It would be ridiculous for applicant to attempt to
erect costly conerete structures in a location where the swampy
nature of the ground would meke the guestlion of proper foundations
therefor a most serious problem. The consumers of this utility
use less than one thousand (1,000) acre feet of water per year on
their total holdings of filve hundred and ninety-five (595) acres.
The entire service to consumers under present operating methods

is but forty-rive (45) days per season for irrigation water. The
territory served is in the extreme northern section of the state
in Lassen and Neodoe Counties where the growing season is short

and limited in crops meinly to hay and forage. It is wholly un-
necessary, as well as imprec¢ticeble, to operate this small ditch
system serving but ten ¢ omsumers (exclusive of applicent's prop-

erties) with the same type of highly-developed organization that

is necessary in the large foothill and valley ifrigation systens

supplying thousands of acres throughout & very large part of each
year. The owners of this diteh have never attempted so to do in
the past and need not do so now in order to provide a reasonable

Ve




service to the existing consumers. The evidence clearly shows
that the operation of this canal does not now reasonably require
the continuous supervision of one man throughout the entire year
any more than such supervision has been necessary in the past.

The mere fact that a concern finds itself to be operating & pub-
lic utility as the result of a court decreo does not warrant it in
immediately seddling the future operation thereof with unnecessary

refinements in orgenization and management, together with heavy .

overhead expenses, especially so when none of these has been found

either necessary or practicable in the past.

The meximum annual revenue obtelnable from the consumers
at present served b this utility at the rate‘charged of one dollar
($1.00) per acre irrigated is five hundred ninety-five dollars
(3595) and the revenue actuslly collected for the 1930 water de-
liveries totalled five hundred twoenty-Lfive dollers ($525) and for
1931 totalled only thirty dollars (§30). The present pubdlic util-
ity delivery of water from this canal is confined to the specific
allotments of ten consumers as decreed by the court. The evidence
shows that anplicant apparently has no intention of extending this
pudblic utility service % supply other lands in the future. There
can be therefore no expectation of increased revenue from new con-
suners at present. EHowever, 1t is apparent that, in spite of the
dual nature of this ditch system, applicant must receive a greater
revenue Irom the service rendered i1ts consumers if it is to be adle
to continue to provide & reasonable class of service. To base a
rate upon a Tull return on the investment, including water right
valve, will result in a rate which would instaently prohibit the
further use of the waters for agricultural purposes. Applicant has

stated that it does not desire at this time the estaeblishment of a




rate upon such & basis. In view of this and the general condi=-
tions outlined above, the following schedule of rates will be es-
tablished which we believe will not be beyond the ability of the
consumers to pay and will at the same time fairly reimburse the
company in its operation of the canal provided such operation is
conducted in a reasonedle and practical manner,

Certain parcels of larnd containing approximately three
hundred and thirty (330) acres, all of which are now owned by
members of the Babcock family, under the sald judgment were not
glven water for the first irrigetion during the period June 20th
to July Sth, inclusive., It appears that these tracts of land have
in the past received the early irrigation during this time from
other and private sources. Under such circumstances it would
be neither fair nor equitadble to charge these lands the same
flat rate per acre as charged those consumers receiving the full
three irrigations per season. Although the allocation of water
deliveries to the lands owned by the Babecocks under the present
fixed methods would amount to but two-thirds of the deliveries
allocated t0 the other users, yet the company is not able to
meke a corresponding reduction thereby in its operating expenses.

For this reason the rate to be established for service to be

rendered to the Babcooks' lands cannot be directly reduced in

the same proportion.

The order of the Superior Court of Modoec County definite-
ly fixed and determined the times and dates of water deliveries to
consumers. As this Commission also has jurisdiction over such mat-
ters, it sbhould be understood that, in the event any changes are
considered necessary tiaerein im the interest of better service,

such as rotation of deliveries and matters of a similar nature,




the Railroed Commission will entertain cheanges therein which may

be considered proper, such changoes %o be set forth in the rules
and regulations of the utility, provided they are mutually ac~-
cepteble to the consumers and the utili?v'

SRR ER

C.W. Clarke Compeny, & corporation, having made appli-
cation for authority %o inerease 1ts rates, a public hearing heav-
ing been held thereon, the matter baving been submitted and the
Commission being mow fully inrformed in the Premises,

It 1s hereby found as a fact that the rates now charged
by the C.W. Clarke Company, & corporation, for water supplied its
consumers, in so far as they differ from the rates herein estabd-
lished, are unjust and umreasonsble and the rates herein established
are just and reasonable rates t0 be charged for the service ven~
dered, and

Basing 1ts Order upon the foregoing findings of :fact and
upon the further statements of fact contained in the Opinion which
precedes this OQrder,

IT IS HEREBY ORDERED that the C.W. Clarke Company, a cor-
poration, be and it is hereby authorized and directed to file with
the Reilroad Commission, within thirty (30) days from the date of
this Order, the following schedule of rates to be charged for all
water supplied to its consumers subsequent to the thirty-first day
of December, 1932.

RATE SCHEDULE

For all water delivered for irrigation purposes,
including stock water entitlement, wien the seasonal
delivery is made for a 45-day period, per acre ir-
rigated per seasOle—--cmmcaa- e e 1 e o




For 2ll water delivered for irrigatiom purposes,
including stock water entitlement, when the seasonal
delivery is made for a 30-day period, per acre
irrigated per seasSOli=w=we=cmm—m—mcawcen= —mmmmenenm———————— 8

Irrigation deliveries shall be based on a
flow of one miner's inch per acre irrigated
for the certaln seasonal delivery periods
and entitlements as decreed in the Judg-
ment No. 2789 entered in the Superior Court '
of Modoc County.

Payments of the charges under the rate shall
be made in accordance with the provisions in
the rules and regulations in effect.

(The miner's inch referred to above shall be
equivalent to one f£iftieth (1/50) of one
cubic foot of water per second.)

IT IS EEREBY FURTHER ORDERED THAT the C.W. Clarke Com~
pany, & corpor&tion,‘be and it is hereby directed to file with
this Commission, within thirty (30) days from the date of this

Order, rules and regulations governing relations with its con-

sumers, said rules and regulations %o become effective upon thelr
acceptance rfor filing by the Railroad Commission.

IT IS SEEREBY FURTHER ORDERED that the C.W. Clarke Com~
pany, & corporation, be and it is hereby directed o file with
this Commission, within thirty (30) days from the date of this
Order, four copies of a map or sketch to be attached to the Tules
and regulations of this utility, upon which map or sketch shall
be delinecated the tracts of land to which pudblic utility service
of this cenal system has been dedicated as decreed by order of

the Superior Court in and for the County of Modoc, in its Judgment




No. 2789 issued the seventeenth day of June, 1929, and each such
trect shall also have indicated thereupon the acreage whlch is
entitled to water service from the utility canal system under
the terms and provisions of sald judgment.
For all other purposes the effective date of this
Order shall be twenty (20) days from and after the date ﬁ}eor.
Dated at San Francisco, California, this -2'5[-— day

of UQOZ;Q-Z.U , 1932.
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