Decision Neo.

BEFORE THE RAILROAD COMMISSION OF THE STATE OF CALIFORNTIL

.

In the Matter of ithe Aprpilcation of
BENJAMIN S. GOLDRERG and J. E. GOLDBERG,
doing dusiness.undex the Lictitious Iirm
neme and style of Coléberg Film Delivery,
Tor a cextificate of pubiic convenlence
and necessity W operale an 6XPIesSS sServ-
ice vetween Los Angeles and Chula Vista,
ené points intermediate and contiguous
thereto, and detween Los Azngeles and Cel-
exico and intermediate points.
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Application No. 18271.

Phil Jacobson, for zpplicents. ~

williem E. Sherwood for C. E. Kimbrough,
yrotestant.

Edward Stern for Rellway Express .Lgency,
protesiant.

E. 7. Zobbs for Southern Pacific (ompany
end Pacific Metor Trensport Company,
protestants.

wallace X. Downey, Loxr ifotor Freight Tex-
minal Coxmpeny, protestant. .

Eerry 5. Bischoff, Zoxr iotor Service Ex~
press and Coast Truck Line, Iinterested
parties. ,

Fred . Atkesrn and Jouglies Brookman, p-
pearing as Zriends of the Commission.

Robert F. 3rennsn and W. F. Brooks, fox
mhe Atchison, Topeke snd Santz Fe Rail-
wey Company, protestant.

Rex W. Boston, £0r San Pedro Speciel De-
livery, Ilntercstied perty.

¢. €. Szmith, for J. N. Anderson Theaire
Service, texrvener.

BY THEE CCMAISSION:

OPINION ANT CORDER

4pplicants Berjamin S. Goldterg anc J. E. Goldberg

seek a2 certificate of public convenience and necessity suthoriz-

ing the transpordation of "speclal commodities” (perticulearly




motior picture films) between Los ingeles on the cne hand exd
San Diego axd intermediate points end El Centro, Foltville and
Calexico oz the other hand.

4 public hearing thereon was conducted by Examiner Ken-

zedy et Los Angeles and the matter wes submitted oz briefs.

Subzission was limited 1o the question of the Commis-
sion's Jurisdiction to issue a cextificate far the operations as
descrided by applicext SexJamin 5. Goldderg. No testimony wes
recelved at this hesrling iIn support of public convenience and
necessity.

Applicents Lave beer in business for many years and
use Live venicles, specielly comsirucied for protection ageinst
fire. The operations for whick they row apply for = certificate
have been coxdusted without suthority from this Commission and
under advice of counsel thet their operations are such as do not
require & certificate, being sralogous in all respects to the
service of oxe Thomes Gilboy, operating similerly out of San Fran-
cisco. The Commission In Ckherles 4., Zare et al. vs. Gildey, 31

C.R.C. 566, decided that GLibOy's operations were private and nmot
subject 0 cexrtificetion by this Commission. The only wiiness
presected by appllicants was Benjamin S. Goldberg, who descridved
his 2usiness substaxtially as follows:

LApplicents orfer to tkegtres and the dublic genexally
a continuous cservice for the supply of films, advertising matter
end articles used ir and gbout moTing picture »laces, includizg
machine parts., They propose e daily schedule et rates varylag
eccoxling to the welght of the shipments, the distances frerm Los
Aageles, and the mumber of changes ix progrem reguired. Zetween

Los Angeles enc Sen Diego end betweer Los izngeles and the Ixperial




Telley end intermediete points epplicanis row serve 2¢ thegtres.
By arrengement eaca theatre is required to furnish in advaxzce z
zonthly schedule of the Ti thet 1t will require during taat
pericd. The Goldbergs obtmin the Iilms at the proper time from
the distriduting agency and trensport thex to the theatre acd re=
turn them to the agency =hen thelir use has enfed. Qccasionally
such films are no® returned to the 2ilm sgexcey for redistributioxn
put may be tramsferred to two or more thealres oz one route irx
what is called a "eizcuit™.

2o fecilitate the delivery and pickuy of films eppli-
cants are enirusted with keys to paxts orf the theatres where the
£1lm packages may be -ecelved ox left. They also aave access 1o
+he film excharge storage vaults, from which In emergency ihey
zay teke films for distridutioz. Tre reletionship in this respect
is assertcd to be & confidentisl one end not an attridbute of trans-
portaticn 1tselif.

Applicents exe acting under written tconirect with most
of their shippers but some are served only through verbal arrauge-

rents. This contract form - Exhibit "X attaeckhed to the applice-

tion = refers throughout to the Goldbe:és, party ©f tke rirst

part, as the Yearrier". The coniract is executed by the Gold-
berg Film.Delivery as carrier. The other perty is named es owa=-
er. I+t is & fact however %ket the consignee of the goods, who
peys the bill, is ot the owzer thereol but the lessee for the
period required for exhibition, although the Goldbergs have con—
tracts Witz soxe £ilm exchanges wiickh &re the owners. The ccon-
tract to all appesrances is ome for cerrisge oxly emd to Zacili-
tate the cerrisge and delivery it requires the owner to provide
access to the theatre at any time day ox night. The considera=-

tion of the contract is coxpensation peyable at such times as
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nsy be stipulated therein or weekly, dut on o flat rate for ecch

»noint served, regardless of the numdber of theatres. Applicents
also desire to serve in eddition to motlon pleiure theatres, all
other "theatres, churches or placcs of amusement”™ using films at
all points set out in the application.

Toe evidence furither shows that frecuently o motioz plie-
tuTe thestre desires to substitute onc Lilm for enother, that in
some cases applicent mekes the exchenge at the fllm distridution
agency dut does mot ia so deing, ¢o more than obey vie izstruec-
tioms of the chipper as to wrhat film to substitute., 4ll dellv-
eries fram Zilm ezclernges are cacexed with the oxrders to see that

order icg either complete or ihat no error has bees made In

agency selection. Zack evening ac vhe prograzs of the veri-

theatres are Tilled from the film distributing agezcy &ppli-
cants load them on L delivers thew at the various
Gestinatiorns end g of tae delivexries end pickups
are made after midaighv. e rete charged herelolore by appli~
cants and set up in the application is inclusive ¢l =21l the serv-
ice shove descrived.

Protessants contend thaet tuae service conducted by ap-

s privete service rov regulring certlification sxd
that the Corxizzioa iz witZout Jux: r renty o certifl-
cate of pudblic convenience aud ¢ - the reaccn that tiae
rensportation Zezture is oxnly the laxger sorvice
of procuring ihe films et tle exchanges ané correciing errors, IT
any, by arrenging cxchenges of Illme Tor the consignees. It is

sointed out that in the Cilboy cese, supre, tac Commission declimed

+6 hold that Gilboy was a common carrier within 1ts Jurisdiction
or. the grouvrd thet no oller wes rede of = public service by Gilboy;

that the "azeillary” services rendered by Gilboy resulled iz the




transportation beirg merely incidental; that ke would haul for
such shippers as were zatisfactory to nim and bad rejected cthers,
and that the service was a madier of private contract and wgs nov
impressed with any pubdlic charagler.

Toe instant proceeding differs in many respecis from the

Gilbov cese. A@plicants nerein offer to dedicate thelir service

to the public gemerslly and to transport £4lms and other rpropexrty
to and from Los iAngeles and more than & score of other points and
at fixed rates. Generally the rules and wegulations attached to
the application relate 10 & pudblic treasportaticn service. The
ratos set forth in %he spplicatiom "ecover Iilms, sdvertising mate-
ter, records and accessories necessﬁry for complete change o pPro-
grem”. That the retes are Iixed upoz & weekly, monthly, Or "pex
change” besis is nmot material in devermining the scope and pur-
nose of liconts. IY appears o us on this record that the Com-
mission hes jurisdiction over the sublect matter of the arplica-
tion ané thet the proceedinz sihould de placed upon the calendar
for Musther nesring to determine if public convenlence and necess-
ty require the service propesed; thercfore, good cause eppearing,
IT IS EXREZY ORDERED tast the above entitled rroceeding
Ye ard i is heredy ascigned for further hearing bdefore Ixeniner

Tennedy O  Mayiwmedaw wae om dey 0L _ Februery ’

1033 &t 10:00 oreclock 8.0 in tre Cour® Room of tre Com—

missicn, Neo. 708 State Bullding, First aznd Brogdwey, Los Augeles,

Calilorzniz.

nascd et San Froncisco, Celifornia, this __27th day
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commisgioners.

of Decordber, 1E32.




