Decision No.

BEFORE TEE RAIIROAD COMLISSION OF TEE STATE COF CALIFURNIA

In the Matter of the Imvestigation
on the Commissionts own motion into
the xrates, mules,.regulations,
chaxges, contracts, Practices and
opexations, or any of them, of
Anmexrican~Zawgiisn Steamship Co.,
Lrrow Stevedore Company.,
Associated Terxinals Compeny,
Ocoidental Formwarding Company,
Burton-Paxrtlacd & Compeny,
A, Fox,
M. E. Gelven & Soz, '
General Stevedore & Ballast Company,
%. R. Grace & Company,
Harbor Caxr Service Bureau,
Luckenbach Culf Steamship Co., InC.,
Luckerdach Stegmship Company, IfcCe.,
MeCrome & Font, Case No. 3323.
Ywason MeCormick Line,
Peeific Lrgentine. Brazil I.ine, Inc.,
Fremont R. Nash,
Qc¢ceans Terminals, Inc.,
Pacific Lighterage Cordoration,
Pacific Ports Service Corporation,
Panams M2il Steamship Compeny,
San Frexcisco Stevedoring Company,
State Products Terminal,
Western Terxinel Company,
¥. E. Galvan & Compeny,
Ma:rine Teorminals,

tson Nevigatiorn Company,
Paul Haxtman Coxpany,
RWalter Sullivan,
Mecickol & Compenys
California Stevedoxe Company,
John Doe Nos. 1, 2, 3, 4, 5, 6, 7,
8, 9 end 10.

Mccmchem,, Qlney, Mennon & Greexe, dy Allam 2. lotthew,
F. W. Mlelke and Johnr O, Moren, Zor Howard Texminal,
State Terzinel Company, Ltd., and Encinal Terminals.
E. G. Wilcox, Lfor the Qaklanéd Chamber 0L Commerce.
Vmrkell €. Baex, for the City of Oakland, Poxt Commission.
Eal Remington, Lor the Sean Frazmcisco Chamber of Cormerce.
Tinming & De I.ap, for McCrone & Font.

EARRTS, Cormdissicner:




The above entitled yroceedling, stituted or the Cormis—
sionts own motion irto the rates, rules, regulations, charges, con-
tracts, practices axd operations, or any of them of resporlents, 1s
to determine if they are operating es car losding or unloading com-
panies as defined In Section 2(1) of the Public Ttilities Act or
are otherwise sudbject to the jurisdiction of tae Railrosd Commis-
sion of the State of Californie.

sectiox 2(1) of the Public Utilities Act provides thet
Tthe term common carrier when used in this act Includes every * * *
*® ® conloading and every other car coxporation Or pexrson, ® ok o
operating for corpensation witkin this state; oA K

mne services of cexr loading end wnloading are COMmORLY

roled on’as-a mit, and, as the terms imply, embrace the hand-
ling of freight from point of rest on the whart into the car &l
reom the car to point of rest on the whar?, respectively. The
term "ear loading® inclxdes both car loading azd wlosding. A
cor losder pe:forﬁs botkh sexrvices.
| various accessorial sexvices as weighing, strepping,
stenciling or marking, lebeling, sacking, bracing, recorditioning
amd other similer services are comuonly performel as incidental
to car loading axnd uxloeding.

Stevedoring ordinarily embraces the handling of Ireight
r:om.point of rest on the wharZ or dock into the vessel and dis-
charging from vessel to point of rest on the dock, and is perform—
el by or vuder the contxol of the stecmship compeny.

Cer loading end wxloading operations cenier about the

docks and wharves of the seversl public terminals on Sex Fraunclseo

Bay ixcluding Encinel Termizels &t alemeds, Eoward Terminal, Dt




Terminal anéd the Port of Qaklend &t Oskland, Parr-Richmond Term-
fuels at Richmond, and at docks, wharves and other terminal facil~
1ties coxprising the Port of San Freucisco.

The service of ocar loa&ib.g end unloeding is parformed
by professional car loading and unloeding companies, by the steam=
<hip compenies, by wharfingers including the various texrminels and |
by stevedoring compenies. The car loading, unloading and stevedor-—
irg compemies i some cases confine tihemselves to one or more docks
or wharves and in others offer their services generally. The steam-
ship companies and wharfingers operste only on their own docks ox
wherves but in all cases the sexvice is offered 0 the pudlic for
compensation.

The practice and situstion In Tegard to car unloading
about Sax Froneisco Sey is as follows: EHowexd, Encinal, Parr-
Terminal (Oakland) and Parr-Richmord Terminal Corporation, Ltd.,
ot Richmoﬁd and State Terminal Compeny, Lté., of Sax F:anciéco
nave been declared wharfingers and heve 21led tariffs with this
Commission covering car loading end wnloading sexvices by them.
(See Decisiox No. 2053L of November 30, 1928, 32 C.R.C. 453, also
Decisionm No. 21146 of Mey 24, 1929, 33 C.R.C. 112.)

The City of Cekland through its Boerd of ‘Port Commis-
sioners operates the Port of Cakland Municipel Terzinels, main-
teining similer rates for cer loading and wloading dy 1t.

The Port of Ser Francisco is owzed By the State of Cal-
stornia and is wader the managemect of the Board of State Eexbor
Commissioners Which lesses the Diers, wherves and terminsl facil-
1ties to privete opexrators, as Ior exarmple, the State Texrminel
compary, Ltd. The actual handling oL carge is not assumed dy the
Boaxrd bu'tf lertt to t28 lessees who eitiher perform thelr owa cex

loading ané mnloading or rely oxn the services 0f professiceal car
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loaders and wxloadexs. The exceptions are where particular stesm~

ship companies €0 their own losding and wloading.

In some cases the owners or operators of waarves do not
permit professional car unloaders %o operate on thelr premises.

There is overlapyping of services such as stevedoring per-
formed by cax unloaders and vice versa. There is occasiomal direct
service from cxr 0 ship ané vice verss perlormeld usually by the
stevedore, sometimes by the unloader.

Car loeding companics kave not L£iled tariffs with this
Comnission and it has not herotofcre assertod Jurisdiction over
thom.

The revenuves derived from car loading anl unloalding by
the terminals are & substantial portion of their total revenues.
A8ditional significance has recently attached to these revemues
owing %0 the provisions in the railroald tariffs for &bsorpiion of
car wnloading charges where the rail cerrier receives & line haul.

Car loading and wnloading is an Intermediate dut Iinte~
grel part of through transportation. Common cexriers, the car
end the ship, both wder regulatiom, are on each side of it, dut
this intermediate service is unregulated, and i it so continues,
s Iz & 'pos:‘.tion t0 nullify the purpose of regulatory laws to safe~
guard the pubdblic from rebates, diserimination and other bad prac-
tices.

Eexly in the year 1929, twenty-three o ihe major car
loading and mnloeding concerns organized the "San Francisco Car
Loading and Uxloeding Association™ and adopteé. & uniform tarifs,
»ut the movement falled decause of lack of enforcing autnority.

Chaotic ¢onditions obtain in the rates, practices and
operations relating to cax unlozding; secret xate cultling is

prevelent; operstors are tncertais as to rate guotatlions of com=




petitors; saippers are deing charged difrterent rates Lfor identi-
cal service; & demorelizing condition of rate Instabilily oxisis.
Witnesses representing practically all of respondents
concur in their desire for rate wniformity, in their approval of
the exercise of 5u3:is<iic-tion by the Railroad Commissiom, &nd iy
the opinion that regulation o be elffective mus? comprelend all
of the operations which cer wnloaders commonly hold tremselves
out to perform.
| Provisions of the Pubdlic Utilities Act directly appll-
cedle to this case ere subdivisions (f), (1), (2) exd the last
sentence of subdivision (dd) of section 2. Subdivision (L) de-
fines the term "manspomation of property” &s, "evexry service
{n commection with or incidectal to the t:&nsporﬁation of proper—
ty ineluding ix perticular its recelpt, delivery, * ¥ transfer,
* * ewpstohing, carmiage, * * and handling ¥ *.*
—Szbdivision‘(l) groups under the tem.”comon. car=iex”

the various agencies hﬁving to &o with the 'transﬁort&tion of propA

ety (as well as of persons) in pert as foliows:

mhe term tcommon carrier,® when used in this
act, includes every railroad coxporation; street rail-
roed corporation; express corporation; dispatch, sleep—~
ing car, dining car, drawing Iool c&x, freight, Zreight-
Tine, pefrigerator, oil, stock, fruit, car loaming, car
menting, car loeding and every other car corporation or
person, their lessees, trustees, receivers or trusitees
appointed by any couxrt whatsoever, opexeating for ¢com-
pensation within this state.”

The use in subdivision (1) of the expression "and every
other car corporation or person®, considered tn conrection with
subdivigion (£) whick declaxes that transporietion of property
includes "evér& service in cozmection with or.incidemtal %o 1its
transport&tion“, manifests an all-inclusive legislative intent
which, of cour.ée, coxprenends wader Tevery othex car gorporstion

or person™ those exgzged iz car mloéding.




The statnte is therefore broazd enough to Ilnclude cexr uwn~
losders, though it does ot speciically meme them. Dowever, It
eppeaxs from the evidence &s hereinbefore steted that the term
cer loading as used in the industry fmcludes botk car loeding ané
wnloeding. In comstruing the stetute, this msaning showld be given
to 1it. |

Trnited Stztes vs. Metropolitan Lumber Company,
<04 Fed. ©39. .

Spiller vs. The 4. T. & S. F. Ry. Co. et al.,
! .S. 11’2- .

Compasnie Cenersle Trensatlisnticue vs. Americen
Tobaceo Compeny, oL Fed. (2d) 663.

Voreover, car unloaders hold themselvecs out tT0 the pub-
1ic to perform fox compensation a sexvice incidental %0 or cornect-
ed with the transportation of propexty. It is my opinion thaet they
are common cerrTiers within the terms of the Pudlic Utilities Act.

suddivision (z) of Section 2 4is as follows:

"The term twharfingert, when used in this asct,
includes every corporation or person, their lessees,
trustecs, receivers or trustees, &ppointed Wy auny
couwr® whatsoever, owning, controlling, operxating or
maraging any dock, wharf or structure used By veos-
sels 4in conmection with or to facilitate the Teceipt
or discharge of freight or passengers Ior coxpensa-
tion within thiz s=tate.”

This zubdivision was ccnsibered in the il E. Galvan & Son cacse,
32 ¢.R.C. 453, rehearing 3% C.R.C. 112. The Surreme Court oI Cal~-

ifornia denied@ the petition for certiorari. Il Z. Galvan & Son

were managing and opersting Pler 48 upon the San Francisco watex

r:cnt.l ™e Commission held as follows:

The respondents operating In substantially the sgme menzer as
. E. Galvan & Son and wko own or control or opexate ¢r manage &
dock or wiharf used by vessels in connection with or to facilitete
the receipt or discharge of freight Zor compernsation within this
state sre as Tollows: Metson Terminals, Associgted Termizals Com-
pery, Ocean Termirals, Ixe., Yerine Terminels, Pacific Lighterage
corporstion, McCormick Steemship Company, Nippon Tusexn Kaishn.,r
Panexs Meil Steamship Company, Luckenbech Steamchipy Compeny, ~2C.
and Luockenbach Gulf Steamship Compeny, Inc.

Ge




"The .property is operated and meneged by re-
spondent under assignment Lxom the Board of State
derbor Commissioners, ané with the exception of tolls
for dockege, demurrage e&nd rentals which are made by
that body under the provisions of its *Taeriff Charges’,
effective Decexber 1, 1925, all other charges incidental
to the receipt and discharge of freight, such as load-
ing, uwnloeding, stenciling, weighing, recoopering and
similar services are made directly dy and sudbject to
the sole control of respondent. To this extent it 4is
a pudlic utility wharfinger as defined in section
2(z) of the act, and as such will de required <o file
with this Comuission its tariff setting forth its
rates, rules and regulations incidental to the
receipt and delivery of freight on Piexr 42, except
the above menticoned charges made, prescribed anéd regu-
lated by the Board of State Harbor Commissioners.”

The closing sentence of subdivision (4&) of Section 2

is as follows: |
"Furthermore, when any person or corporation
porfoms any service or delivers any commodity to any
pexrson or persons, private corporation or corperations,
municipality or otker political subdivisiorn of the
state, which in turn either directly or indirectly,
mediately or immediately, perform such service or
deliver such coxmodity to or for the public or some
portion thereof, such person Or persons, private cor-
poretion or corxporations axd each thereof is hereby
declared to be a pudblis utility end to be sudbject
to the Jjurisdiction, control and regulation of the
commnission and the provisions o2 this act.™
This lenguage shows the legislative intent %o bring within
the scope of Commission regulation irnterxmedizate operations incie
dental to or a part of a pubdblic utility or common carrier service.
/
The reason for the provision is %ymanirest as its purpose. I
these intermediate services are not under regulaticn, they oﬁen
the dooxr 10 rate cutting, to secret rates, to rebates and to dis~
criminations which render Zutile the reguletion of the utility
services of whick they are in fact & substantial parte
Car loading and unloading and the accessorisl services
attendant thereupon are clearly intermediste services oL the
character referred o in subdivision (dd) and are subject ® the

Jurisdiction of this Commissione.




This construction of subdivision (dd) is upheld by the
Supreme Court of Californis.

TWestern Canal Commany vs. Great Western Power Comrany,
B4 Cele DBCL4DC. .

T £ind thet esch of the respondents nem=d in the order
1s engagéd in car unloading for the pudlic for compemsation end
is performing common caxrier axnd/or pubdlic utility wharfinger
and/or public wtility services vrithin. the meaning of Sections
2(1), 2(z) sand 2(4¢) of the Pubdlic Utilities Act. )

 Said respondents should bde required to file with this

Comnission thelr tariffs setting forth their rates, rules and

regulations covering their services of car loading end unlea ding
ernd any accessoriel services incidental thereto.

In addition to the Railxoad Commisd on the Tolloring
:mnicipal,aﬁd state departments have responsibilities with respect
‘o the common carrier and/dr public utility metters here involved:

1. City of Qaklend, Port of Oakland, B rd of Port
Cormissioners. ,

2. City of Richmond, Port of Richmond, Earbor I»oxt
and Termizal Port facilities. ,

3. The Board of State Herbor Commissi oners, Port of
. . San Franciscoe.

This Coxmission desires %o cooperate with these depert-—

ments and all local regulatory autlorities to the end that all
activities may be stabilized. |

The Commission should retain jurisdiction of this case

Lor <the puri:os.e"or lssuing supplemeﬁtary orders 1f and when ¢ ir=

cumstances and developments warrant thex.

I recommend the following form of order:

This p*oceeding having veex duly reerd and subamitted,
and basing this oxder on the Pindings of fact contained iz the




opinion which precedes this order, which findings are heredy
affirmed, ‘
| ‘E'L‘ IS HIRZBY OP.Dm thet respondents Arrow Stevedore
Company, Associated Terminals Company, Burton-Pertlazd end Com-
»eany, Celifornie Stevedore and Ballast Compeny (sudstituted im
liew of Celifornie Stevedore ‘COmpany)', h. TFox, ¥. Z. Galvan and
Compeny, M. Z. Gelvan & Son, General Stevedore and Bellast Come
peny, W. R. Grace and Compeny, Paul Eertman Compery, Luckenbach
Gulf Steemship Company, Inc., Luckenback Steemship Compary,Inc.,
McNichol and Company, Marine Terminsls, Matson Terminels, (sub-
stituted 4in lieu of Matson Nevigetion Company), MeCroze md 'Fonfc,
MeCormick Steamship Compeny (in liew of Muason LecCommick Line
and Pacific Argentine Brezil Lime, Inc.). Fremont R. Nash, Oceie
dental Forwarding Compeny, Ocean Terminals, Inc., Pacific Lightor-
age Corporstion, Pacific Ports Service Corparation, Pename Nail
Steamship Company, San anci;cé Stevedoring Company, Welter Sul=
liven, Testern Torminal Company end Nippon Yusen Xelsha, as John
Doe No. 1, be ard théy ere herebdy ordered %o tile within thi:éty
(30) dayé from the date of this order their respective tariffs
éon{:ainin@ retes, rules and regulations applicadle to thelir szev=-
eral pudlic utility oPerations"or car loading and unloading .and
any and all accessorial services incidental thereto.

IT IS EZREEY FURTEER ORDERED that e2s to remaining re-
spondents the proceeding is dismissed..

IT IS FZREBY FURTZER ORDZRED that the Commissl on retein
jurisdiction in thisz proceeding for the purpose of issuing sapple-
mentary orders if such become necessery.

The foregoing opinion and oxder are lereby approved

and oxdered filed as the opinion end order of the Rel lroad

2




Commizsion of the State of California.
Dated at San Francisco, Calilfornia, this 2 2/ '{ dey
of February, 1933. |




