Decision XNo.

BEFORE TZE RAILZOAD COMMISSION C7 TEZ

=000=

MOTOR FRZIGET TZRUINIL COVPANY, a cor-
poravion,

Complairant,
V3. Caoze Xo. J.49
MOYE FORV/RDING COMPANY, = corpor-
ation, 0. P. MCYZ, TIRST DOE,
SECOND DOE and TRIRD DE,

Defendants

CALIFORNTA MOTOR ZXPRESS, LID., a cor=
poretion,

Complainant,
VS
MOYZ FORTVARDING CCOUPANY, 2 corpor=-
avion, 0. P. MOYZ, FTIRST DOE, SZCOND

DOZ and THIRD DOZ,

Delendantc

Reginald L. Vaughar and 3Scott Elder, for Regulnted
Carriers, Ince.

M. T. Sylva, Tor lMoye Forwarding Company, a corporation;
Zdwerd Liadide; A. R. Touratt; ond Lee Case.

Robert Srennan end William F. Brooks, e .
Rwy. Co.

Téward Stern, for Railway Exprecs Ageacy, Inc.

Reginald IL. Vaughan, for Moter Freight Terminal Company.

Douglas Brookmaz, Tor California lMotor Exprecs, Lid.




TARE, Commissioner:

QPINION, FINDINGS AND JUDGIENT

Decision No. 25129, dated hugust 29, 1932 (Exiib:t
i in cohtchpt proceeding), found as a fact that Moye Torwarding
Cdmpm;y and Q0. P. MNoye werc engagel In the operation of a comuon
car&ier trtcking‘servica between San Francisco end Los Angeles
. without first having obiained a certificate of public convenlence
and anecezsity. It was ordered that cuch defenlaxts cesse ond |
& overntions until a certificete should have been Ob-

for rehecring of cald decision was filed

' on September 7, 1932, and rehearing denied on Septexder 20, 1932

(Decision No. 25202). Petition for a writ of cervioresri was
filed 1n,the'5u§reme Court of Celifornlia on Cevoder 18, 19372.

writ o review was denied on November 10, 1922.

Comwan% v, Railroad Commissien, S. T. V0.

| The application Tor order to sdow cause and affidavit
of scrvice of Fred N. Bigelow wes Tiled on Wovember 10, 19%2. At-
- teched %o and a part of taal eppiication are the supportiag of~
riéaVits of Tillard $. Johmses zmd F. M. Jozes. Tae application
wecites the filirg of the complaints, the holdiag of heorings
ﬁhereon, the lssusnce of‘Decision Xo. 2513% and the service thmré=
or,ﬁppn Moye Forwaerding Company by persclal ICTVLCE UDPOL L. Re
Fourdtt,-sécrotary—trcasurer. It ellezes that Edward Malde,
as~difeétor and presicent of the corporation; L. Z. Touratt,
(1) Decision 25139 was personally scrved upon 4. I Touratt,
secretary=troasurer aad director of loye Forwarding Compary o2

Septomber I, 1932 (Exibit 3), exd Dy 1o Ttorms becgme offective
twenty days after such service (Seplemder 27, 19%2.
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a3 a director and secretery-~treasurer; saand
director and menegerin Loz angeles, had perconal knowledge of
the order and 1ts contents. It is alleged in sudstance that
the corporstion and each of the tharec indiviiuals named, as
¢irectors asnd officers, wita full knovledge of and subsequent
%0 the elffective Cate o have cnd thet éach
of them has contizued Dersy common carricr trueking scr-
vice between Szn Francisco and Los
Speciftic violatioas ensge numbers

of trucks, namec aad addresces of coacignees, commodities de;
'livered, etc., are alleged %o have occurred oz October 11, 1z,
'15, September 21, 20, end October T, 1932.

| On . Tovember 23, 1932, the Commission Lszsued its
order To skow csuse directing Moye Forwerding COmpany, 2 cor-
poration, Zdward ¥ alde A. 2. _ou*att, anté Lee Case uo appear

‘on Jonuary 24, 1933, end show cause way they, o= my of them,

(2) Among the concignees alleged to heve receivel shipments
on.tke specific dates mentioned are the following:

Calirox Compeny Los Angeles
Buddy squirrel Hollywood
Henry*s Cale Lo
Neweomer Trailer Mfg. Co. Loz Angeles
Pacific Mill & Mine Supply Co. : v

The Emporium ’ San Francisco
Baer Notion & Toy Company
Westinghouse_Electric & Ulg. Co.
Lawrence Tarehouse Compoany
Sherwin-Wiiliams °uint Company
2utlier Bros.

Californla Notilon & Toy Company, Ltd.
Meurice Roseantihal, Inec.

San Francisco Notion & Toy Company
Leed's Shoe Store

S. H. quss & Compexy

Mexry Co., Ltée
" West Coast Leundry Machine Compeny
Fostess Ceke Xitchezn

7. M. Feldmez & Co.

Premier Canning Compexny
Tey=Holbrook, Inc.

Cochrare znd St. Jozz, Ltl.

Pecific Gear & Tool Works
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(2)

. chould not be punished for contempi. . Counter-affidavits
to tae order %o show cause were filed by Lee Case and by L. R.
Fourett on December 21, ;932. No answer was filed oz behals
of eny of the respoadentc.
' At the heering counsel for respondentsstinulated
thet certain of tie allegations of the application were <rue =ng
correct es stated therein. * |
Eep;ggen?atives 2 several busizess houses inm
Sexn' Frencisco Testified regarding their use.or e service of
voyc Torwerding Compony between Scxn Fruncisco and Los Anaeles.
The BEmporium (Vitness Lee Chalk) has received occa.iona¢ ship~
ments conuisting nostly of rodes and dresses from Los Argeles.,
(Exaibit 8 covers collect ghivment on Octoder 13, 19%2.) Baer
No Zon and Toy Compeny (Witness Tilliem Vinol) has recelived col-
lect shipmenis from Asgociuted Maaulacturers at Los Azngeles
: Wes inghouse Electric and Janufacvu“ 2g Compazay (Witness R._F.
Remey) has used the se*vice both to end Ifrom Los hngele; (Eihibit
9 covers shipment of October 12, 1932.)
Heslett Tarshouse Compeny (Witness J. L. uruSh)

 néw opereting Lewrence Tarehouse Company, has received ¢ ipmen;s

as agents for Erlen Chemical and Soap Co. (Bxairlt 10 covers
'shipment of October 12, 1932.) Sherwin-W1liiéﬁé'COrporution

(Vitness R. C. Zlegler) and two of its affiliated comperies S
used the sexvice anp*ozimate;y once a week both prior to and

9) une "Applicetlion Tor Orlexr to Show Cause and AfTicavit of
Service™, together with the Order %o Show Cause, was pe:sonally
served upon Moye  Forwerding Compeny, o co*no*ation, throuzh L.R.
Touratt, secretary; end upoa Tdward Melde cnd A. R. Fouratt, on

November 28, 1932 (Evaidit 4); and upon Lee Case on Decembex £ g,
1832, .

(4) A4s to the affidavit of Fred N. Bigelow 1t was siipulated
and admitted that the zllegetions comtained iz the following pare
graphs were true and correct; DParsgraphs I, II, III, V, VI,
vII, VIII, IX, XIII, XIV and 1:7. A1l of the alliegoations con-
tained in the af idavit of W. . Johnson were admittel except
Peregraph IV thereo A1l of trhe sllegationzs contained in

the affidav;t of F. N. Jozes were admit tted.
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L - 5)
alter September 23, 1932. Trere was no difference iz the fre-

guency or nature of the sexvice rendered after Septezder 23, 1932
than was rendered prior 1o thaxvdate. The service of the Moye
' Cdmpany wes used lest on Octeber 19, 1932 (Exhibvit 1l covers
shipment of Octodber 12, 1932.) California Notion and Toy Company
hes used the service and Witness Jullus Jacods testified respecting
a Speéiric shipment on Qctober 13, 1932;

Maurice Rosenthal, In¢c. has a werehouse waich
stdcks drugs for one of its éto:és, 2t which warehouse Zoods have
been recelived rroﬁ Jurgens-ﬂooébury Seles Co. &t Los Angeles.
Witness Josepk S. Rosa testified as to throe sPecific'shipments'
after September 23, 1932 (October 12, 1% and November 5, 1932.)
Titness O. M. Grimm of TYest Cosst Laundry Machinery Compeny testi-
fied regarding specific shipments oz Octoder 12 znd 18, 1932.

Butler Eros., gemexral vholesalers (Witress

Charles Forrest) used the service approximetely oznce each week

during the year 1932. Xo chenge in the frequency or menner of
sexvice occurred after September 23, 1932. The witness believeld
that he received a motice from Moye Forwerding Compeny to the ef-
fect that they would cease operafion on November 19, 1932. Sincé
.Ncwember 19, 1932 and during 1933 shipmen<ts have been delivered in
the s&me manner‘—nd accozpanied by the same form of billhead,'ex-
cept that the printed wonds ™Moye ForwaRiing Comparny, Tnc." hove
been,cfbsséd out znd the roliowing words inserted, "Atlas Shippirg
Agency Los Angeles". (Sxmibit 13, shipment of Jemuery 7, 1933.)
The conclusion of'thiglﬁitness was that Moye Forwarding Company
end Atlas Shipping Agency were the same, although ke d1& not ob-

(5T Tecision No. 25139 became effective on September 23,
1932.




‘serve that trucks bore any distinguishing marks nor dié he re-
cognize the drivers. Checks are sent to the Los Angeles eddress
on the bill.

San Francisco Notion and Toy Company (ﬁitness Ricel)
during the periocd aAugust-December, 1832, useld the service ap-
pfoximately onge or twice each momth. Ed idit 14 covers shipments
of December 8 and 15, 1932. On these formeg the printed woxds _
moye Forwardling Company, Inc.” 2ave been blocked out by printed- 
red lines, as well ac the adlresses of the San Frencisco and Oeklaend
offices, end the words "Atlas Shipping Agency" printed 1. The
Los Angelecs 6rrice eddress has not been dlocked out but remeins .

n these forms. Charges have been paid to the driver delivering

the shipmenis.

J. M. Feldmen and COmnany (Titness Louis T. Werrizer)

. has used Moye Forwarding Compeny almost exclusively between Sen
Froncisco and Los Angeles for at least three years, shipping ai- |
nost daily both prior to September 23, 1932, and after thel date{
ihe-witnéss produced documenis covering shipments on Qctoder 8,

11, 12, 13, 14 and 17, 1922. In November tie witness received o
yleiter irdm,his Los Angeles office to the effect that Moye Forﬁard-
ing Company would cease heuling on Novemder 18, 1932. On November
15; 1932; ke received a second letter steting thet hauling arrénge-_
ments hed been made withk Atlas Shipping Lgency.

| 1=‘<1wa::':d Malde, President of Moye Forwarding Company,
testifying in hi° own behalf, stated that after the Supreme Court
hed denied the petition for a writ of review sieps wereo takeﬁ to

| cease and desist and +that a notice was sent to 2ll customers
(Exhibit 12.) Ee testifizd that this compeny ceased operating
on November 19, 1932; that it is now engaged enly In tke collectioﬁl




of dack bills; that neither he nor the company are ianterested

 ip any other comcern; that prior to November 19, 1932 the

orrice:ﬁ'or the campany were Malde,'President and Direcvor,
Fouratt, Secretary-Treasurer sné Director, ané Case, Director
and Menager of the Los Angeles Office; and that Case resigned
on. Noverber 16, 1932.

As To the continued use of Moye Forwarding Company

forms Mr. Malde testified thet during Octoder, 1932, he ordered

L]

5,000 o2 such printed forms end received them on Novemder 16,

1932 He stated thet he then instructed his &ispatcher ™40 get rid

of them®, but that he afterwards leerned that the dispateher had

given nal? of the forms %o Lee Case and hal? to "Aetne Shipping
denc&"; The witness stated that Aetﬁa Shivppizg Agexncy now hauls
southbound to6 Los Angeles snd that Atlas Shipping Agency hemwls

northbound to San Francisco. Ee delieves that Lee Case 1s manager

of Atles Shippirng Agency, end that Messrs. Welker and Thorkelson,

former c¢mployees of Moye Forwarding Compeny, are rconnected with”

'hetna Shipping Lgency, which is located at 1182 Folsmu Street,

San Francisco. He stated that Moye Forwarding Company did not

cecese operations oz the effective date of Decision No. 25139
(Sepiemver 23, 1932) uader the advice of counmsel that 1t was
legal T¢ éontinue operating until the Supreme Court hed acted oz
the petition.

| It wes stipulated by counsel Zor res?ondents that,
on each of the specific shipments prior to Novembder l9, 1932
testiried to by the various witnesses, Noye Forwarding Compary
moved the.goods in question between Los Angeles end San Francisco,

tor compensation. Said counsel stipulated further that duxdng the




period September 23, 1932 to November 9, 1932, the operations

of that company were the same as to Ifrequency, regularity, and

holding out as prior to September 23, 1932; bdut thet after

Novembcr 9, 1932, less business was handled. Sald counsel stipu—
lated.*uruher thaé respondents Melde, Fouratt and Case each had
personal xmowledge and notice of Decision No. 25139. ©Said counsel
stipulated further that durding the period Septemboxr 23, 1932 to
end including November 9, 1932, Zéward Melde, &2 President and
Director, A. R. Fouratly, as Secretary-Treasures and Director,

and Lee Case, as Los ;ngeles Yenager and Director, and'éach of
them, hed knowledge of end consented %o the operations of Moye
worwarding Compsny, end vhat said operstions were conducted in
fhe.same menner as prior to September 23, 1932, under their
direction as officers of the company ead in the manner set Toxth
in the epplication for order to show cause.

The evidence clearly shows that ccumon carrier
opo*ation ves continued after September 23, 1932 (the effective
cate of the desist order) iz identicelly the same xanner a3
prior +o that &ate. Such operation continued until November 19
1932, although 1ess busipess was hendled after Novembder 9, 1932.

In their brief respondents take the position tnat
the Commis;ioﬁ was without jurisdiction over the operations during
the pendency of the pegition ror o Writ of review defore the
Sun'eme Courf and that they cannot be ed judged guilty of contenp?t
for any acts coamitted during the period in which the valldity
of the deuisu ader wes uader attack.

The desist o:der vy its terms becane eftTective oOn
Septemder 23, 1932. Rehearing was denled on September 20, 1932..

petition for writ was filed in the Supreme CouTt on Octoder 1e,




1932. Section 6&(a) of the Dublic Ttilities Act reads as follows:

n(a) The pendency of a writ of review shall not
of 1tself stay or suspend the operation of the
order or decicion of the commission, dut during
the pendency of such writ, the supreme court in
its discretion may stay or suspend, in whole or
in part, the operation of the commissiorTs order
or decision.™

In the present case a writ of Teview was not

- granted, dut the petition therefor was denied on No#emter 10, 1932.
No request was made to the Commission for an extension of tae ef-
Tective date of the desist order so as to permit continued opera-
tion until & petiIion had been filed with the Supreme Court and
until toe Couxrt had acted on suckh petition.(S)

The fact that the corporation and its officers

acted under the advice of counsel that 1t was legal to continue

operating until the Supreme Court h1ad acted upon the petition for
e writ does not Justify the willful d{isregerd of the desist order.

It is, however, a mitigating circumstance entitled to careful

consideration. AS stated in United Parcel Service v. 20%h
Century belivery Service, Inc. (Decision No. 25613, dated Februéry

6, 1933, 1n Cace No. 3299):

. "The power vested in this Commission by the
Coastitution and by the Pudblic TUtilities Lct %o
punish for convtemdt 1s one which should be used
speringly and only when and to.the extent neces-
cary to insure & respect for and an observance
of 1ts lawful orders.”

(6) Section 66 of the Public Ttilities ict provides in part
- as follows:

mk % % an application Tor rehearing chall not excuse
apy corporation or person from camplying with and
obeying any ordexr or decision, or aay requirement of
any order or decision of the camnission <theretofore
made, or operate iz any menner to stay or postpone
the enforcement thereof, except in zuch cases and.

ﬁpin*such terms as the commission may dy order direct.
: .4 .




As to responlent Lee Case, fozmerly the LOu |
Anse*e, Manager and a direc»or of tre corporation, the record cug-
. ges%s the pos sibility tnat he may have continued operating a common
| carrler service after . .the denlal of the netition by the Supreme
Court;_ The presenv recoxd, however, does not suppors & finding
to thaf arrocf. | |

Upon a careful review of the xecoxrd in this proceeld-
izg the Cormission mekes the following rindings of fact:

1. On August 2§, 1932, the Railroed Commission,
;n its Decision No. 23139, found ac a fact that Moye Forwerding
Compexy and Q. P. Moye were onperating az ccmeon carriers withiz
' the meanizg of Stetutes 1917, chapier 213, as amended, between
| San Francisco aﬁd Los Angeles, without nevizg a oertifioato oud
public convenience ané necessity, end oxdered sa;d defendants 1o
cease and desist such cammon cerrier operations. Sald order has
‘never been Tevoked or steyed ezd is still in full force and effect.

2. A certifield copy of selid Decision No. 25139 was
served upon Noye Forwarding Compeny, o corparation, by persomel
service on September 3, 1932, upoz A. R. Fouratt, Secretery-Treasurer
aﬁd a director of sald oorporation. Béwerd Melde, President and
- a director of said co:poration, A. R. Tourat?, Secretaryarreasuref
and a director of sald corporation, and Lee Case, Los ingeles Manege*
and & director of said cogpo ration, each had persorel knowledge
and motice of said Decisien No. 25139 end the comtents thereof
-on and prior to Septﬂmbe* 23, 1932, the effective date of seld

_deci lon.

3. On November 10, 1932 there was filed with the

Reilroad Commission the affidevit of Fred N. Bigelow, togeiker
 with the supporting arfidevits of W. S. Johason and F. M. Jones,
in which it was alleged in substance that Moye Forwarding Company

end Tdwerd Melde, 4. R. Fouratt and Lee Case, and each of them,

10e




és officers and directors of saild corporation, notwithstanding
the order of the Rallwroad Commission in 1ts Tecision No. 25139,
and with full xnowledge of the contents and provisions thereof,
had failed and refused to0 comply with saild order in that they
were convinulng to conduct and operate zn autemobile trucek line
as a common car:ier o< proverty, Tor comyensation, over public
highwayS-in this state, and specifically vetween Szn Trancisco
and Los Angeles.

| | 4. Upon sald effidavits deing received and filed

“he Railroad Cormission regularly, on Novenber 23, 1932, issued

i1ts order &iregtins Moye Forwerding Company, 2 corporation,
EZdward ialde, A. R. Fouraett, and Lee Case to appear on January
24, 1933 exnd show cause, if any they had, vwhy they or axy of
them'éhould not be punished for contempt for their refusal,
‘faflure, and/or omission to camply with %the terms of the oxrder
of the Railroad Commission. Said order to show csuse, together
with fhe affidavits upon which based, was personally served
upon Moye Forwarding Company, = c¢corporation, by service upon
A R. Foufétz, Secretary, on November 28, 1932, upon Edward
Maldé on November 2g, 1972, upon A. R. Fouratit, rsonally, on
'Nbvemﬁer 283 1932, and upon Lee Case on December 5, 19822, ZHearting
was had on Joeruary 24, 193Z% and the matier csubmitted on briers;

| 5. Notwitnstanding the order of “he Rallroad Come
missior contained in said Decision No. 25139, the said Moye For-
warding Company, a corporation, failed and refused to comply
witnvthe terns thereof, and continued to opercte as a common car-
rier, for compensation, over the public highways iz this state,
within the meaning of Statutes 1917, chapter Z4.3, as amended,

and specifically beiween Los ingeles and Sen Francizsco on October

ll.




11, 12, 13, September 21, 26, and October 3,'1952, and during
the period September 2%, 1932 and including Novemder 19, 1932.

- During ell of the period September 23, 1932 to aﬁd including
Novender 9, 1932, Edward'malde; as President and Director, A.
R._?ouratt £s Secretgry&Treasurer and Director, and Lee Case as
Los Angeles Meneger and Director, and each of them, had knOWledge
of and consented io sald operétions of the corporation and sald
~operations were conducted under thelr direction. .

6. The said fallure of Moye Forwarding Company, =
corporatién, to coamply with the sald order of the Rallroad Com-
mission, and its contipuance V0 operate a5 a common carrier, and
the railuie of Zdward lMalde, A. R. Touravt, and Lec Case to comply
wita the said order, and their ects as dfficers and directors of
sald corporation iz comsenting to and directiag continued ¢cmon
carrier operation by saild corporation was and is in contenpt of
she Railrosd Commission of the State of Califormia end its order,

anéd in violation of Statutes 1917, chapter 213, as amended.

JUDGVENT
IT IS HEERERY ORDERED AND LDJUDGED that the sald Xoye
" Forwarding Compeny, a corporation, and Edwerd Malde, A. R. Fourett,
and .Lee Case, as officers and directors of said corporaiion, have
ah@ each of them has been guilty of contempt of the Railrosd Com-
miésién in disobeying Lts oxder made on August 20, 1932, in 1tzn
Decision No. 25139, by heving feiled and refused to desist Irom
operation as & common carrier between Sen Tranclsco and Loé
A.ﬁse.s.es;
| I™ IS ETRESY FURTHEER CROERED, ADJUDGED AND DECREED

that for said contempts of the Rallroad Commission and {ts order,




the sald Moye Forwarding Company, a corporation, Zdward Malde,
A. R. Fourat?y, 2nd Lee Case zhall each be punished by'a ftoe

of One Eundred dollars (4100.00), said fines %o de paid to the
Seeretary of the Reilroad Commission of the State of California
withia five days after the effective date of this opimion, fnd-

ings'and judgment.

IT IS ZERERY FURTEEZR ORDERED, &DJUDGFD, AND DECREED
thet in defeult of the payment of their respeciive fMaes,
Edward Melde and A. R. Fouratt de committed to the county Jadil
of the City and County of Sen Francisco, untl such fine be paid
or satisfied in the proporition of one days’ imprizonment for each
five dollars thereof thaat shall so remein unpaid; end that in |
defarlt of the payment of his fine said Lee Cese be committed
to the county jeil of the County of Los Angeles, uwatil such fine
ve paid or satisfied in the proporiion of one day's impriconment

sor esch five dollars thereof that shall =0 remain unpaide

IT IS EIREEY FURTZER ORDZRED tha* the Secrelary
of the Railroad Comission, 1f said fines are not paid within
the time speci'ied above, prepare appropriave o*ue“ or orders
‘of arrest ond commitment iz the name of tke Railroad Commission
 of the Stete of California, %o which shall be attached and
made a part thereol a certified copy of tals opinion, findings

and Judgment.

1T IS FERESY FURTHEZR ORDERED that this opinion,

rindings and judgment shall become effective as 10 each of the

Py

respondents herein twenty days alter personal service of a
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certified copy thereof upon 5214 respondent.
The Toregoing Orninion, Findings and Judgmenwv
" are aereby approved and ordered filed as the Opinion, Findings

and'Judgment of the Railroad Comnmission of the State of

.Calirurnia. /7:

‘ Deted at Sen Franeisco, Californie, this _J7
day of February 1933.

M‘Loua—w e
e C1sdDietlf
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