Decision NoO.

-

ESFORE THE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA

Iz the Matter of the Application of
Fast Side Cenal & Irrigatiorn Company,
& corporation, and Stevinson Water
District, a pudblic corporation, for
an order authorizing the sale and
transfer of property.

Applicavion Xo. 17759.
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Tred B. Wood, for Eest Side Canal and
Irrigation Cozpanye.

Norris J. Burke, for Stevinson Teter
District.

Edson Abel, Zor California Farm Burean
Federavion, Merced County Farm Buveau,
and certain individual consumexs,
Protestantse.

BY THE CCMMISSION:

Zest Side Cenal and Irrigation Compeny, & corporation
engaged 1o the busimess of distriduting and selling water for
irrigetion purposes in the vicinity of Stevinson, Merced County,
asks authority to transfer its property to the Stevinson Weter
Distriet, a public corporation, which Joims 4in the applicetion.

Pudblic hearings in this proceeling were held defore
Examiner Setterwhite at Merced and Turlock.

STEVINSON TRRICATION DISTRICT.

The evlidence shows that the Stevinson Water District
was orgenized and 1ts bounderies Tixed and establiched im 1928
pursuent to the provisions of the California Water Disﬁrict Acte
The erea included by the District is located along the Nerced
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and San Joaguin Rivers in Merced and Stenislaus Counties ané, as
now constituted, includes 7,639 acres of land, . practically all of
which 4s in the ownership of Jemes J. Stevinson, a ¢coxporation.
A1L of the capitel stock o the 3 E Securities Compeny, & corpora=
tion, %2 the possidble excepiion of certain sheves quelifying
Cirectors, is owned or controlled by mexbers, through birth or
wmarriage, of the fanily of the lete Col. James J. Stevinszon, samé
This company owns ome-kalf of the stock in seid James J. Steviason,
8 corporation, and all of the stock o applicent Zest Side Cenal
and Irrigetion Compeny, less directors’ shares respectively. The
other half of the Stevinson Corporation stock is owzed by the
above mentioned members of the Stevinson fexily. In aéédition to
the present District acreesge of 7,689, the Stevinson Coxporation,

3 E Securities Company and certain members of *he Stevinson fenmily
have duly £iled petitions requesting the District to extend its
boundaries to inelude an additional 2,171 acres owned by said peti-

Tioners and located in various seettered Parts ol the original

Stevinson Coleny which L& served by epplicent utility. There is a

POssibility of the inclusion within *he Distriect of other lands owned
by members of the 3tevinson fanily or their allied corporaete inter~
ests. In comparison wiith the above total of 9,860 acres now émbraced
within the District end %o be admitted and which are owned or ¢cone
trolled by the Stevinson femily interests, +the remaining utility con~
sumers, not ldentified with saiél interesis and ownlng a total of
3,577 acres o land in Stevinson Colony, representing 178 indeperdent
weter users, have refused <o have their lends included within the
District.

The water rights claimed by the District are as Zollows:




The right to pump 80 cublec Leet of water
per second from the lexrced River acquired
Trom the Stevinson Corporation.

The right %o 24,000 acre feet, less 2,400
acre feet, por eannum during the moniths of
Apxil to September, inclusive, from the
returned or drainage waters emsnpating fron
the Merced Irrigation District, purchesed
Trom the Stevinsor Corporztion which ac~
guired it tharough stipulated court decree
entered Iix settlement of water rigat liti-
gation between sald Corporation andéd said
Distriet.

Water filings of 174.65 cublc Teet per
second on Bear Creek.

4e TVater ITilings of 36.55 cubic feet per
second on 3Baldwin Sloughe

The total claimed water resources of the Stevinson Weter -
District are 291.20 cuble Teet per second from stream appropria-
tions end 21,600 acre feet per annum returned water Zrom +he Merced
Irrigation District. The Weter District at present owns no canals
or ditches and has no physicel properties whatsoever other than
pumping equipment velued at seventy-Iive hundred dollexrs ($7,500),
although it proposes to acquire at some future time ten miles,
more or lessy, of canals owzed by the Stevinson Corporation exnd,
perhaps, construct an independent transmission cenal if 41t is not
possible to acquire the company property. It 1s zow proposed %o
consol;date the properties and water rights of the Eest Side Canal
and Irrigation Company with +those o0f the Stevinson Weter District.

This transfer, however, is most vigorously opposed by theiindependent

utility consumers.

EAST SIDE CANAL AND IRRIGATION COVPANY.

The Eest Side Canal ené Irrigation Company diverts water

Lrom the San Joaquin River directly and alse from Sand &né Meriposa
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Sloughs whichk carry flood waters of the Sar Joaguin River and rrpm
Bear, Duck and Deedman's Creeks and from cextain other so-called
rains and spillways which also are intercepted by 1its capasls. The
company operates a main cexal approximetely twenty-two miles in
length and thirty-six miles, nmore or less, of distridution laterals
or cenals. The primaxy or preferred service area of this utility

entitled Vo prior service rights as esteblished by this Commission

in 1ts Decision No. 22222,(1) dated arch 18, 1930, 34 C.R.C. 465,

comprises 13,895 acres, of which 3,087 acres owned or comtrolleld
by the Stevinson interests are alrealy in the District or have pe-
titioned to e edmitted. There are 7,862 acres now ontivtied %o
preferred utlility service under the adove mentioned Decision
No. 22222. The total acrecge of lands in the prererfed cexvice
aree irrigated by the company during the four-year period endirg
in 1931 is as follows:
1928 - 2,784 acres
1329 - 3,518 acres
1930 = 3,427 acres
1931 - 2,172 acres

The utility cleims an adjudiceted water right to &ppro-
Prizte end divert at its hecdworks oz the Sen Jogscuin River szeven-
elghths of 281 cublc feet of water per second (or 246 cubic feet
Per seconl) as against dowr~sirecnm riparian owzers, end also claims

the right to divert all waters Lflowing in the zbove mentioned

(L)} Service aree of this utility was also established and/or
modified in and by dthe following decislons: Decision No. 13921,
deted Mareh 31, 1914, 4 C.R.C. 597; Deciszion No. 1755, daved
Avgust 27, 1914, 5 C.R.C. 289; and Decision No. 20016, dated
July 9, 1928, 32 C.R.C. 110




creeks, sloughs, draina.and spillways intercepted by its Main
Canal. Although these Iintercepted waters heve been appropriated
end used by the utility for a great number of years, nevertheless
in July, 1931, 1t filed thereon 1o the extent of 160 cublce feet
per second. There £s a very obvious conflict over the actual
omnership of the mejor useful portion of this intercepted water
which 4s also actually claimeld through couxrt decree, contract,

or otherwise by the Stevinson Corporation or dy the District as

1ts su¢gecessor in interest.

VATUATION.

On bdehelf of applicants A.A. Elakesley, consulting en-
gineer, preserted & report valuirg the various proyerties involved
hereir and outlining the Diétrict's proposed operating methods.

Ee appraised the properties as follows:

Stevinsorn Water Tistrict:

ls Tater RightSw-memeccccaa— ———————— £316,032
2. DPhysicel Properties—eecmcecmmemm= 7,500 £323,5%2
East Side Canal and Irrigetion Comveny:
le TWater RigRtS—=m~cmmomcecene ————— $226,890
2. Paysical Propertieseremccccmacncns 162,001 388,891
Totel combimed velue s of Joly, 1932~=wm=w= $712,42%

The consideretion for the acquisition of the compeny's
moperties iz set out as seventy-five thousand dollars ($75,000).
Vigorous protest egalinst +the grenting of tals transfes
was mede by 178 consumers of the cenrel company who representel,
vith two exceptlions, every irrigator Ior the year 1931 within
the preferrel scxvice area excepting mexmbers of the Stevinson

family oxr their renters, lessees, exmployees or those identified
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ir some simllar menmer with the family's affillated corporate
1nte;ests axd, in addition thereto, represent also certuln lanl-
holders who 4id not irrigate during 1l93l. Tiese protestant con-
suners owa 3,577 acres in the prelerred service area, of which
they irrigated 1,427 acres out of a tovel of 2,172 served in 1931,
adnittedly & very d&ry year and one of serious water shortage on
this utility canal system. The protests are made upon the Zollow-
ing grounds:
le The avallable water supply is inalequete
to serve additional lands.
2. The transfer will Tesult in a prohidbitive
charge % protestent consumers under the
District’s operations.

The trensfer 13 uwanecessary t¢o enable the

District %o properly operate.

The Coxmission should no% withdrew its pro-
tectlon over the consumers in view of thelir
past experience with the interests in ¢on-
trol of the utilitye.

S. The transfer 1s not in the public interest.

To Zully comprekend the situatlion preseznted here, it
should be explained 2t the outset that the Stevinson Water Dis-
trict is neither a Water Storage District nor an Irrigation Dis-
trict and requires no apyrovel from Or by the State Ingineer as
%0 Teasibility or economic advisebility as do these latter two
types of organization. TFurthermore, the voting power of tie
Water District is 2ot basel upon the individual dut upon each
doller o assessed value of the land as determined My +he Dis-
triet’s ovn assessor, subject, Rowever, t0 review by county au-
thorities. It is obvious, therefore, that in instances where

the overwkelming land ownership and land value are in the complete




control of one irndividusl or one orgenized group, £irm or corpore-
tion, as here, the small end Iindependent lendowners with five to
twenty-ecre parcels of land have nmo practicable power or ability

o oppose or protect themselves against any policy adopted by <ke

- District. In thils particular case, the total value of all lands
owvned by the 178 provesting utility consumers, oven 412 irclided
within <he District, could never hope to epproack dut & very

ninor fraction of the worth of the vast holdimgs controlled by

the Stevinson interests. It i3 for this reason that these PIO=
testing consumers feel thet once the Railroad Cormission relingulshes
Jurisdictlon over their irrigation service they will be wholly withe
out adequate safeguards Ifor their weter service rights.

The District plan proposes to limit the water supply of
those utllity lands remeining outside the District solely o suek
sources 2c the District concedes are utility water rights and to
waich it lays no claim to priority, excepting that 1t will permit
sald lends o use such surplus or increment, if any, in the in‘ter-
cepted weters flowing in the above mentioned streans and water
courses whick .are in excess of the 24,000 acre feet contributed by
the Mexrcel Irrigation Districi. This pleces the main reliance of

outside consumers for future water upon the Sen Joaguin River

right and, in spite of the testimony of the District's enéineer

1o the effect that there is en aldequete water supply'available for
all lands under the District plan, this appears to b e aciually so
only 1f all lends, botk within and without, were served upon a
unilorm besis under a system operated as & single unit. The files
end records of this Commissicn accepted 1n evidenmce ir this pro-
ceeding are replete with findings and substentiated compleints %o
the effect that the utility's éiversions from the Sen Joeaquin

River are not now and for a great zumber of yeers last past have
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never been sufficlent for any reasonable and dependeble sexvice

during the later and most vital and important periods of the ir-

rigetion season.(z)m Past experience, ac repeatedly shown by the

testimony of the utility water users, clearly imndicates that only
by use of the intercepted drainage waters including the 24,000
acre feet claimed by the District has 1t ever been possidle to
give a continucus and sufficient sexvice throughout the season
and thet even with all such waters the utlility area has at times
surreréd from lack of ter in years other then those abrormelly
dry-. It should be noted that there L1s considerable duplication
to the claims amd filings of the District and the utility 4o and
oﬁ certain waters now used by the latler; as a matier of face,

there are a great nunber of court cases now penéding inveolving

(2) "The primary cause of inadequate supply of water by this
system is the apparent impossibility of the owners and operators
obtaining a comstant and surlficlent supply of water from the
San Joequin River. Thic river varies greatly in the quantity
of weter carried in its chkannel, and iz subject %o rapid and
considerable increases and decreases in the dulk of its streem,
not only from year %0 yeer, but during irntervals in each season.
The evidence clearly establishes the fact that delfendant, through
its officers and attorneys, has made every elfort to obtain the
largest exmount of water from this river for iLts canal, but it hes
t0 contend not only with the physical conditions of the river and
%s water supply, dut also with zumerous and determined onslauvghts
upon 1its right to take water Ifrom %the river by others, who re-
peatedly Tor the past fifteen years have attempted by every sort
of legal and other device to teke a part or all of the water
cleined by defendant Zrom this river.m (4 C.R.C. 597, 598.)

"Ye are under vhe necessity in this case of fixing a flat
rate because of the impossidility et this time of ldetermining
the guantity of water heretofore used, or walch will hereafter
be used, by the various consumers, ané the condition of the sup-
Ply of water is such as W necessitate rapid distridbution when
water is available.” (& C.R.C. 597, 606.)

"It should be clearly unlerstood that any irrigation systen
operating with such limited storage fecilities as this is sud--
Ject W & comsiderable wncertainty of water supply resulting Ifrom

the fluctuations in raiafall and streax flow ITom yeer 10 year*** n
(25 C.R.C. 826, 62E.)




such waters. The evidence preseanteld i1s so conflicting that it
is not sufficient to convince this Commission that under the
scheme proposed those consumers remaining outside will de ine
sured a proper water supply throughout the season. This is es~
peclally confusing waen comsideration 1s given to the fect that
there l= novthing *to prevent this District from very materially
increasing 1ts acreage at any time in the future 1+t nay seem
Tit. )

The District has agreed that 4t will never charge those
present utility consumers who remain outside its doundaries in ex-
cess OF g rate bhesed on 2 fair return upon that portion of its
investment reasonabdbly allocable to that specific service over end
above the just and proper costs o operation and maintenance in-
cluding depreciavion. The lowest probable rate Lor this outside
service suggested By the Distxict's engineer 1s higher than the
utility rate now In effect. TWhen it 1s consldered that iz 2ixing
the present rate Tor utillty service the question of fair return
on physicel properties not only was disregarded dut so, likewise,
was ignored the metter of return upon water »ight value (which ap-
plicants appralse herein at two hundred twenty-six thousand eigh?t
hundred ninety dollars (5226,890)), 4t is evident thet a future
rate determined upon the basis proposed by the District must neces-
sarlly be prohiditive and would provide an ever-yresent ability on
the pert of the District at any time 1t should so desire To Tforce

all ouvside consumers to abandon service through sheer 1nability to

pay imposed tariffs. Tnder the plexn promulgated by +the District
there can be no doudt whatsoever but thet all consumers electi

to remaln outside 1ts bdoundaries will receive a service inferior




to that at Present provided and at a rate hlgher thean now peld.

In view of the testimony of practically all so-called independent
or Pprotesting walter users to the effect that they cernot mow op~-
erste at a Dprorfit under present rates and cannot possidly afford
.to By more, 1t 1s clear that, as long as present conditions oOf
agriculvural distress prevail, the transfer proposed by applicants
herelin can prove of no benefit whatscever to the outside utility
consumers as far as assuxed and adequate water supply, sexvice

and rates are concerned. In spite of the fact that the resolution
of the District's Boexd of Directors concerﬁing future rates is,
as they allege, designed to insure outside consumers a reasorable
safeguard as t0 future water charges, mevertheless fhe netiorally
existing depressed economic situation entirely nullifies whatever
adventages such & proposel normelly might emdrace.

The District at present hes no collecting and tramsmis-
sion agueducts to intercept and transport to its lands the waters
waich it claims Yo own and/or seeks to ecquire from this utilisy
and which arisé from the lerced Irrigation Disizict Zrom the above
mentioned water comrses aad £rom the San Joeguin River. It is for
thls reason, among others, that i+t wishes to acquire the utility
Mein Cemele. This cenal, however, is not wholly vitel or essential
To the future operation of the District as the evidence shows thet

a new ditch, which would serve the Purpose or diverting all waterns

now claimed by the Disirict, could be comstructed at s cost of not
exceeding sixVy-three thousand dollars ($63,000). Should this
trensfer then not be permitted, it is clear that the Stevinson
Water District 1s still 4in a position %o transport Lic claimed

walers at a cost not exceeding +he stated considerstion for the

=10=




purchase of this utility canal systen.

The record 2erein indicates that under the existing
circumstanceos and conditiors the proposal offered in this instance
iz not commendable Irom an economic standpoint, is unnecessary
and can prove of bemefit t practically no one other then its
Proponents. The existing utility system is already operating and
& going concern and it is apparent that proper axd more economicel
arrengements can be adopted for the greater benelit of all con~
cerned by proviling for service through the utility to Stevinson
District lends and/or for the tramnsportation of its private waters,
i desired, justly protected by the Railroald Commission under uai-
form ard non~discriminatory rules, regulations and rates.

The application will therefore be denied without prejudice

with the suggestion that some serious effort be made by applicants

to work out 2 possible plan along lines above mentioned, in aid of
whick the Commission's staff will be made availedle upon reguest

oL smy or all of the interested parties.

Application as sbove entitled havinz bdeen filed with
this Commission, public hearings having been held thereor, the
patter having been duly submitted end the Commission being now
fully edvised in the premises, snd

Good cause thereror appearing,

IT IS EEREBY OXDERED that the above ontitled proceeding




be and it is heoredy denied without prejudice. ,D
Dated at San Francisco, Californie, this /& day
oL March, 1933

conmisxioners.,




