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Decision No. o0 .

ZEFORE TIE RLILRCAD CCZIIESION OF T2 STATE OF CALIFOTNIA

RAILVAY ZXPRESS AGENCY, INCORIPORATED,
- - . L
0F CALIFCGANIA and RATITLWALY EYPRZSS
AGENCY, INCORPORATZED, OF 2ZLAVARZE,
Compleainem ts

vs.

R. CASTAGLIO, a corporation and/ox
Ddartnerszlip, or as an individual,
and FIRST WZ, SECOYD DOE, TIIRD
DOZ, FOURTE 2CF and FIFTH 20Z, doing
business wader the firm nsme of

2. CLSTAGLIO,

L I sl oL )

Delendenits.

Edward Stern and T.W. Hobbs for Compleinwumts.

D.T. &nd L,B. Joze for Defendents.

BY THE COQLIISSICM:

b ~

3y complaint Tiled September 13, 1932, complefnants
cherge R. Cestaglio and Merie Castuzlio with unlawful common carrier
operations by auto truck vetween Santa Rose, Bodegs, Zemlet and

Sen Tranelsco and intermediate points.

Public pearings were ned berfore Examiner Satterwhite
on Deceunber 27, 1932 and on Jamaidry 25, 1933 at which time the case
was submitited upor briefls.

The facts developed at the neerings may be summarized
as follows:

The coxmplalnants called R. Castaglio and Miss XMerle

Castaglio, defendeants in t! ove named proceeding, and three or
four other witnesses in support of thelr cumplaint. The evidence

L)

soows that Morle Castaglio on September 20, 1932, entered into

separate written contreacts with a. 2eladini, Inc. mdé tharee other

Tish dealers at San Frencisco $0 fremsport by truck the fish of

-

these four dealers to San Francisco from Bodege 3&y. The




trensportation service was to be rencdered for u period of one year
axi Miss Cesteglio wes to receive as coumpensation one cent per pound
for all fish transported. These written contracts were a continue-
tior o & truck service which she had rendered for sbout six months
previously under verbal arrengezentise.

Yarie Castaglio owas and personally drives & one and ome-
nalf tor Ford truck in the merformance of this service and averages

ebout six trips weekly. Defendant R. Casteglio is tae father of

Marie Costaglio and is a fish peddler 2nd dealer at Senta Rose.

Tae record shows that 4. Paladini, Inc. and tae other threec
£ish deslers by whom Miss Castaglio is employed purchase the fish
from verious fisnermen at Dodege Bay points and payuents for the
rish are made &t thae point of origin to the Tishermen by tiie dealers,
Miss Castuglio nas no dealings whatever with the Iishermen, bdut
pleks up the fisk at Zodegs Bay points Srom the dirre:ent fishe rmen
as directed by the Adeelers. The price o the Iish is based on the
rarket conditions and the amount peld the fishermen 1s besed On the
vrice at which the fish sell and no part of the transportation cost
is deducted from the price. The testimony shows that, in accordance
7ith the fish trade practice, relative to the accounts betwean the
fisk dealers and the fishermen, the fistermen ere paid the market
price and no deduetion is made for transportation ¢charges.

I+ appears that Miss Casteglio has always refused to
haul for other deelers than those with whom she hes contrects, save
and excoDt on one occasion when ske nauled one consignment for
F.E. Booth, & fish dealer at Scn Francisco. Noevideace at all wes

rrered by complainants to show in the slightest degree that sald
defendant R. Casteglio had at any tine transported fish frox
Bodegza Bay points to Sszn rrancisco for any of the San Franclsco
Iish dealers.
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Complainants contend that the written contrects made by
Merle Casvepglio with A. Paledini, Inc. and the other three fisk
dealers are a subterfuge, pure 2nd simple, designed to meke 1%
eppear thet ttese Iish deslers of S=n Fronelsco are trang orting
thelr own fish by srivate carrier. There is no evidence in %hae
record to support this charge of subterfuge. Tae compleinants csalled
one fishermen, Nick Xogich, who testified to the effect thet toe
defendant R. Castaglio had solicited the heuling of nis fsh to
Sen Francisco Wtk his om wrucZs, but R. Castagiio denled this and
on the contrary testified +hat his dsuzhter Marie owne d and drove her
owa truck snd that on & few oceasions ne had driven the truck for his\
dewgbter when she was ill. There is not oze seintille of evidence
in the record %o shoy +nat eny of the fishermen who delivered theix
Tish to Miss Cesteglic were in Collusion wi<h hex or the dealers at
Sen Francisco for the nurnose of entering inte sny arrangements
wheredy defenldant could defeat reselation.

Contracts end arrengezents sich as those here present could
well be utllized as 2 means spd 2 device for covering up coxmon carrier
operatlions and thus defeat the recuirements of the law Zfor certifica-
tion. EHowever, in view of the facts nere drecented it eppears
equitable to dismiss the cazplaint without prejudice % the £iling of
anotaer complalint if by tke neture erd extent of bter operations
defendant crosses the line of demarcation betweer a nrivete carrier

cnd a common cerrier.

There 1s no evidence to justify a cease 2nd desist order

and the couplefint should be dlsmissed.
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A public nearing heving been had,




IT IS HZIRIBY ORDZRET that the adove entitied complaint

be and the same is hereby dismissed without prejudice.

Dazted ot San frencisco, Califorzia, tbis,QEZé dey of

April, 1933.




