Decision Noe =~ Nimut
| BEFORE THE RAILRQAD COMMISSION OF TER STATE OF cmom\m

REGULnTED GARRIERS, ,Ac., a corpora:ion,
Complainant,

- gl

Ve

TRANX DE MARCO FIRST DOE, SECOND DOE
IEIRD DOE, nO"R¢“ D0S, FIFTE DOZ, FIRST
D02 CO?PORATiON SZCOND .DOE CORPORA“ION
TZIRD DOZ CORPORATION BOURTH DOZ CORPOR~
ATION, .FIFTE DOE CORPOR&"IOT.

Case NOo+3401L
f

W/@/ﬁw

Regineld L. Vauzhan arxd Seott 3lder, for Corplainant.,

st Wi Ve Wit Qs Ve ¥ W Qi Vot Vst W o,
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H. A. Zmcell and R. V. Bressenil, for Defendant.

TEITSELL, Commissioner =

OPINION

By complaint filed on Novemder 1, 1932, complainant charges
Frank De Marco wifh unlawful common cerrier operavions by auto
truck between San Jose and other points and San Frencisco.

Publie hearing was hed &t San Jose on March.g 1933.

The facts as. developed &% the hearing ney be swmmarized
brieriy as follows:

Eleven witnésses produced by complainant, all growers of
Tield or orchard produce, testified to present and past shipments
by defendent between San Jose and other points within 25 miles,
and San Francisco. The éervice is regular, in season, though
rot on schedule. A'very lerge volume of tonnage is transported.
Waile the shipments may be plcked up at verious ranches the
service of defendant, whose headquarters are at San Jose, really

s Trom the Sen Jose terminel. Defendant testified that his opere=
ations are generally the seme now as in 1923, when he began business

»

over the same territory and thet during a season (May to November)




he treasposts vroduce for 250 to I00 individuals -3Ixnibit No. 3
1ists 217. & comsiderable portioa of the vonnage 13 frow rench
t0 packing house or is moved exclusively in the City of .San Jose.

He uses six trucks, performs service every skipping day 1n season

(Saturday excluded) and some of his carge is destined to Qaklend.

Te uses _highway No. 101 ond 3ayshore Highwey. In all t‘aié business
ae hes tr&nsported for all upon reguest, though he 4ld jroduce

F.H. Weaver who tectified defendent nad refused to Surnish hin
transnortation but who admitted the refusal was beczuse the

witness wanted & reduced rate.

The record is oconelusive that defendant iz condueting &
common cerrier sesvice £or the transportation of properiy vetween
tixed termini and over a reguler route and I so find as a fact.

T om iupressed, however, Witk the fact thal twice since

92% (Lpplication No. 8952 irn 1923 and Applicatior NO. 11587 in
1927) defendsnt hes sought %o bring his operstions under
Tach time he hasg nresented @bout the same stave of facts as found
above. In the instent troceeding 1ls counsel alluded 0 defendant’™s
previous elforts at cortitication, and gave assurance that he
would teke cvery step to obtaln a certilflcate, i# one is Zournd to
be nececssary by the Commisszion. In the absence of aay intimetion
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of hed feith on the nurt of deferdant, I must recomcend tha t the
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vsuel order to cease 2ud desist be modified oy giving defendant @

0

reasoneble period within which o Tequest 2 reopening of tae prior
epplicctions or to Iflle & new application for & certificate.

4o order of thls Commission firding an operation to Dde
welewful end directing that Lt be discontinued Is in its effect no?t
unlike en injunction issued by a court. A& violet on of such order
constituses a contempt of the Commission. The Californis Con=-
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stitution and the Tublie Ttilltles ACt vest the Commission with

power and eunthority to punisit for contempt iz the same nmanner axd
to *the seme extent as courts of record. In the evert a party ls
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adjudged grilty of contempt, & fine may dbe imposed in the amount
of $500.00, or he may de imprisocred for five (5) days, or both.

C.C.P. Sec¢. 1218; Motor Freisht Terminal Co. v. 3ray, 37 C.R.C.

224; re Ball cnd Heves, 37 C.R.C. 407; Wermuth v. Stamper, 36

C.ReCe 458; Ploneer Zxvress Comueny ve Xeller 33 C.R.C. S71.

It should alszo be noted that under Section 8 of the Aute
Truck Transportatl on Act (Statutes 1917, Chapter 213, as amended),
& person who violates wn order of the Commissilon I1s zuillty of &
nisdemecnor and 1s purishadble by & fine not exceedirg $1000.00, or
by imprisonwent in the county Jell not exceeding one year, or by
both such fine and izpriscoment. Likewlse a shipper or other
person whd aids or sbets in tae violation of an order of the Commis-
sion is guilty of a misdezeanor and is punishable I1n the saune manner.

I vropose the Tollowing Torm of order:
CR2

IT IS HERZBY FOUND AS A TIAT Frank De Mereo is
opereting as & trensyporietion compeny as defined In Sectioz 1,
Subdivigion (¢) of the Auto Truck Trsasportation ict (Chapter 213,
Statutes 1917, oc 2mended), with common carrier staitus detween
Ser Jose w d adjacent points apd Sen Trancisco without =
certiticate of pudblic convenience snd necessity or prior right

authorizing such operations.

Based uporn the finding herein and the opirnioczn, IT IS FERIBY

ORDERED that Frank De Marco cease and desist, dlirectly ox
indirecily, or by aay sudbterfuge or deviece, from contipuing suec2
eperations within sixty (60) dacys from date hoereof unless within
thirty (30) days frow dete hereof defendant shell file & petition
te reepen Applicatioms Nos. 8952 and 11587 or shall file =n
application for a certifideate of public convenience and necoessity

covering operation nerein found to e unauthorized.
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I IS EERUSY FURTEIR CRDIRED that the Secretary of this
Commission cause & certified copy of +this decision % bBe personzlly
served upon Frank De NMarco, 9ad that he cause certiflied coples
thereolf to be mailed o the District Attorneys of Santa Clare and
San Francisco Counties and to toe Department & Pudblic Works,
Division of Elghways, at Sacremento . |

The effective dete of this order shell be twenty (20)
days after the date of service upon defendant.

The foregoing oplalorn znd order is hereby approved =nd
oxdered Tiled as the Opirnion ané Order of the Rallroed Couwmission

of the State of Californiea.
Datcd 2% Sen Frencisco, Celifornis, this,/Zgé;day of

L 7 193,
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