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Decision No. S TN LA

BEFORE TEE RATLROAD COMMISSION OF THE STATE OF CALIFORNIA

In the watter of the Investigation on the )
Comuissionts own motionr into the rates, rules, )
regulations, charges, classifications, contracts, )/"*}
practices and operations, or any of them, of e
Alameds Tramsportation Company, a corporation;

%. J. Albach, an individual; Carl Anderson, an
individual; Andersen Transportation Compeny, D.

0. Domoghue, Secretary; Bay Citles Trapsporta-
tion Company, & corporation; Bay Shore Freight
Lines, a oopartnership; Bay Transport Company,

a corporation; Berkeley Transporiation Company,

J. X. Atthowe, proprietor; Fraxk S. Broun, ax
individual; The California Transportation Com-
pany, & corporation; Channel Lighterage Compa-—

ny, & corporation; Petex Christensen, an Indiv-
1dual; Colberg lotor Boats, Wx. C. Colberg, pro-—
prietor; Crowley Lsunch and Tughoat Corpany, &
corporation; Delta Transportation Company, Capt.
Benj. Walters, owzer; Empire Berge Compaxny, wn.

A. XcCauley, ownex; Erikson Navigaticn Compeny, &
corporation; Fay Transporitation Company, &
copartnership; S. Fredexrickson, an individual; Case N0.3458.
Fllen J. Treethy, an individual; Peter Hansen,

an individual; The Earbor Tug and Barge Company,

a corporatiom; Eeringer and Scott, = copartuer—
ship; Eiggirs Transportation Company, & corpora—
tion; Euat, Hatch Transportation Company, & cor-
poration; Island O1il Transportation Company,

Capt. BenJamin Walters, owner; Island Transpor-
tation Company, Capt. Bexlamin Walters, owner;
chris Johensen, an individuval; Johuson Launch
Company, Charles S. Love and Artvhur 0. St.Clair,
executors of estate of Earry Johnson, deceased;

4. F. Johnston, an individual; Juhl Bros., a
copartnership; M. Lange Taunch Compeny, M. Laxge,
owner; Larkin Transportztion Compeny, & corpora~
tion; Martinez, Benilcla Ferry and Transportation
Company, & corporation; Johrn V. Myer Traxsportia—
tion Company, Jobn W. Myer, Owler; Miller Launch
Company, E. W. Millex and Cussie I. Miller, own-
ers:; Napa Transportation end NXavigation Company,

R. E, Anderson and A. Nystrom, Ownaxs; Nickols
Treasportation Company, John Nickols; Oakley and
Allen Boat Company, Egbert Allen and

owners; Fred QOlsexn, al mdividual; Osborn and
Borrholdt, a copartmership; Remco Steamship Conm-
pany, a corporation; The Richmond and San RBa-

feel Ferry and Transportation Company, & corpora-
tion; Richmond Navigetion anéd Improvement Company
a copartnership; E. V. Rideout Compeny, E. V.




Rideout, owner; Rio Vista Lighterage Compaxny,
Inc., a corporatico; The California Transporta=-
tion Company, Fay Transportation Company, Hunt,
Hatoh Traxsportatior Company and Sscramento Nave
igation Compary, doing dusivess ucder the fic-
titious name of The River Lines; Sacramento Nave
igation Company, & carporation; San Rafeel
Freight and Transfer Compary, Inc., & corporaticn;
Martinz Schmidt, an individual; Silveirs Trans-
portation Compeny, J. C. Silveira, ownar;
Southern Pacific Golden Gate Ferries, Ltd., &
corporation; Stockton Transportation Company, &
copartuership; Success Towgge and Transportation
Compeny, Jas. P. Peterson, owner; Thieman and
Johnston, & copartnership; H. A. Troberg, an in-
dividual; Vehmeyer Transportation Company, X. H.
Veymeyer, owner; George Wallenrod Company, & ¢O-
partnership; Weyl-Zuckerman and Company, & cor-
poration; Jim Wilder, an individual; P. ¥. Wood
axd R. W. Seitz, a copartuership; F. E. Booth
Company, Inc., a corparation; E. V. Rideout,
opersting under the fictitious name of Enterprise
Barze Company; Piloneer Line, Freethy Company:
Jokn Doe Nos. 1, 2, 3, &, 5, 6, 7, 8, @ and 10O,
Jene Doe Xos. 1, 2, 3 and 4; Doe and Doe, oo~
partoers, Nos. 1, 2, ¥, &, 5, 6, 7, 8, 9 and 10,
The Doe Corporation, Nos. 1, 2, 3, 4 and 5, ex~

gaged inx operating common carrier transportation
service between points on San Framcisco, San Pablo
and Suiswn Beys, and on the San Joaquin, Sacra-
mento and Napa Rivers end Petaluma Creek and
<heir tributaries. .
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Reginald L. Veughan, for Regulated Carriers, Inc.

McCutchen, Olmey, Mennon & Greexe, by Allex P. Matthew and
Jomn 0. Morax, for The River Lines. ,

Benjemin Welters, for Island Transportation Company,

f. J. Larkin, for Lsrkin Transportation Company.

Fred Christensen, for Rio Vista Lighterage Compeny.

T, C. Marx, for Sac Rafael Freight asnd Transfer Company.

J. C. Forkuner and William T. Doyle, for Remco Steanship.

J. P. Petersor, for Success Towage Transportation Company.

E. M. Gormser, for Stockton Transportation Company.

Tohn Nichols, for XNichols Transportation Company.

¥. H. Young, for Crowley Launch and Tughoat Compaxy.

Gwyn E. Baeker, for Harbor Tug and Barge Compeny, Richmond
¥avigation Company, and E. V. kideout.

Fdwin G. Wilcox, for QOakland Chamber of Commerce.

L. A. Feeny, for Bay Shore Freight Lines.

P. T. Wood, for Wood and Seitz. )

L. L. Biggins, for Higgins Transportation Company.

Albert C. Woodress, for Martinez-Benicia Ferxy Company.

R. E. Vehmeyer, for Vehmeyer Transportation Company.




A. F. Johnson, for transportation under his nams.

Wallace Sheehan, for Zay Transport Company.

F. A. McCauley, for Zmpire Barge Company.

William Colbexrg, for Colberg Motor Boats.

A. B. Wellington, foxr Erikson Navigation Company.

A. Oakley, for Qakley & Allex Boat Company.

E. J. Coles and R. S. Myexs, for Southern Pacific-~Golden
Gate Terries, Limited, and Petaluma and Sants Rosa
Rallroed Company; also appearing for Southern Pecific
Company and Nortiwestern Pacific Railroad Company, in-
terested parties.

J. Myers, for J. Nyers Transportation Company.

Y. J. &ldach, for Albach Frelight Line.

HE. J. Thiemaxn, for Thieman & Johnson.

0. Jo Olsen, Jr., for Ricmond-San Rafael I‘em

Charis Johansen.

Mr. Miller, Zor Miller Launch CQmpany

Carl Anderson.

S. Frederickson.

Cherles Cxrandell.

Peter Hansex.

M, Schmidt.

L. D. Xennedy, for Peter Chriatensen.

A. G Wellington, for Bay Cities Transportation Company.

Douglas E. Matthey, as Joan Doe l.

Charles D. Crandall, as John Doe Z.

EANRIS, Commissioner:

PRELIMINVARY CQPINION AND ORDER

The above entitled proceeding was instituted by the Come
mission on its owx motlon t0 determine the lawfulness of the rates,
rules, regulations, charges, classifications, conitracts, Tractices
and operations, or any of them, of respondents.

Hearings were had on Mareh 14 and 15 and April 12, 13 amd
34, 1933. The reccrd thus far developed makes it advisabdle, for

the reasons'herearter stated, to issue at this time & rreliminaxry

opinion and oxder. .
This investigation was instituted by the Commission upon

its own motion following the disclosure of illegal practiices in-
dulged in by the inland water carriers, whick unless they are




curbed, will inevitadbly lead %o a breakdown of sn essential part
of our transport'ation system. (In Re Investigation on the Com-

missionts own Motion of Various 'rransyérta’tion Systems, Case
3154, Decision 25243.) The recard has disclosed a Jdemoralized

rate structure. Shipiﬁers are deing charged different rates for

{dentical service. Secret rebating, illegal discrimination, pref=
erence and rejudice, and undue extemsions of credit are wide-
spread. Some of these practices have dbeen indulged In directly.
In other cases the carriers have attempted to transmte themselves
into private contract carriers for the odvious purpose of defeat-
ing the rates on rile with this Commission. (In Re Investigation

on the Commission's own Motion of E. V. Rideout c:ompénx, Case No.
3429, Decision No. 25654.)

Practically ell carriers maintain two sets of rates. One
schedule 1is on file with the Commission and is ¢ostensibly applied

on purely intrastate trafific. TLke other schedule of rates, refer—
red t0 as the export ratesz, apply on Iinterstate or foreign com-
merce. The sxport rates are 2lso applied by some carriers upon
intrastate traffic, they apparently feeling that because of the
dirriculty in determining the essential charaoter or the traffic,
violations of their tariffs are Impossible to detect. MNany of .
the carriers openly violate their tariffs on intrastate traffic
or haul between points where no rates are filed ir the tarifrs.
Ox. the whole the tarifrs are ambiguous, insufficient and badly
in need of revision.

fl;he widespread and unwarranted extemsion of credit, some—
times extending over em indefinite period, has resulted in grant-
ing on wndue prererénce to some shippers and sudbjecting other ship-
rexrs to mid.ue prejudice. The practice has also been used &8s & de-

vice by which preferred shippe:rs are given rebates.




The large majority of the carriers on the bay and rivers
are approaching financial collspse. Indeed, the testimony of the
witnesses so far heard indiceted strongly that unless conditlons
are stabllized they will be forced to discontinue operations. The
facts thus far developed are such that it would take no streich
of the imagination to visualize a breskdown of trapsportation serve
jce on the inland waterways. This would be disastrous to this sec-
tiopn of the state and particularly that portion of the San Joaquin
and Sacramento Velleys lying adjacent to the rivers, which rely
entirely upon water transportation, not being sexved by rail or
truck.

While this proceeding was originally commenced &5 an in-

vestigation on the Commission®s own motion, it has developed Into
| an effort on the part of the carriers to have the Commission take
such acticn as may be possidle under the existing laws, no matter
how drastic, to save them from their owa folly and inevitable ruinm,
The carriers want rigid regulation. Within thelir own ranks they
have repeatedly tried to oontrol the situation dut each time they
pave Teiled, largely due to their distxust of each other. Now
they ask for a stronger hend to guide thems

One of the main ceuses for the existing conditions 18
the so-celled export rates. Jurisdiction over these rates bas -
not been exercised by the Commission. But in my opinion we have
such Jurisdictioxn. Regulation oL the rates assessed by these carw
riers, whose physicel operations are contined exclusively to polnts
within the state, is largely & local problem. Congress has not
asserted jurisdiction, as uo Federal suthority is vested with the
power to regulate the raves of the inland carriers. And until

congress acts, primary Jurisdictiom rests with the state. When &




local regulation xot in conflict with & Federal regulation is reas-
onable, 1t is not invalid because it maqucidentally affect intere
state commerce. In the Minnesota Rate Cases (Simpson v. Shepard)
(1813}, 230 U.S. 352, the Court said: " "
_ w * kX The states may act withi: their respective
Jurisdietions until Congress sees f£it to act; and when

Congress does act the exercise of its uutho:city over-
rides all confiicting state legislation.”
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"Where the subdbJect is peculiarly one of local con-
cern, .and fram 1ts mature belongs to the class with which
the state appropriately deals in meking reasonadle provi-
sion for local needs, it cannot be regarded as left to .the
unrestrained will or irndividuals Decause Congress has not
scted, although it may have suchk relation to interstate 1
commerce &s 1O be within the reach of the Federal power.™
The {llegal practices disciosed by this record are astound-
ing. Whether respondents are to escape prosecution under the pemsl
" provisior of the statutes rests with them. The suggestion has been
advanced by some of the carriers, and concurred in by others, that
they organize & hureau to e supported by thoemselves for the pur-
rose of adequately policing its members and securing compliance
with the laws. A great deal of assistance could be given the Com-
rission by suck & dureau, and its orgaznization ls recormended.

I recommend that the Comrmission at this time £ind:

l. That the Commission has Jurisdiction over all reates of re-

spondents.

2. Thet respondents be ordered to incorporate within sixty

1

See also Coole% ¥. Board of Wardens (IS51), 12 Eow. 299, 319.

Covington anda C Brldge Co. v. Kentu (1894),. 154 U.S. 204,
S e iriucod (1915, 237 0.5 ¥z, 56.. Missourl L& 2.
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235 U.S. 501, 533.- A.T.% S.F.Ry. v. Railrocad Comm{ssion (1931},

283 T.S. 380. "J‘nmington racsportation Co. v. Califorria Rail-
road Commission, 296 U.S. 1ole




(60} days from the dete hereof, om not less than tem (10)
dayé' potice to the Commission and the public, reasonsble
rules or regulations governing the collection of freight
charges, such rules or regulations to provide a maxiwmum
limit of fouxr (4) days for the collection of freight char-~
ges after the weight of the shirmentis is datamined. unless
otherwise ordered by the Commission.

That respondents be ordered to cease and desist from de-

manding, collecting or recelving any less or difrferent

rates on local and off-shore traffic than the rates shown
ir their respective tariffs on file with the Commission
or arplying rules or regulations different than the rules
or regulations contaized Iz said tarifrs.

That within sixty (60) deys from the date hereof respond-
ents revise their tariffs to remove any and 211 ambigui-
ties therefrom and to provide retes which shall be reasom—
abtle and adequate and to apply between the points which
they now serve under certificates of pudblic convenience

and necessity or prior rights.

That respondents be required to file wnder oetk & month=
1y statement showizng the individusl shipments handled,
snd in conmectiox therewith the date of receipt, date of
delivery, weight of shipment, point of origim, point of
destinatior, rate assessed, charges collected, and the
date such charges were collected.

‘That respondents be placed uwpon notice that Tuture viola=-
tioms of the rates, rules and regulations will zot only




Jeopardize their rights to continue their operations but
will also subject them and their shippers to prosecution
voder the pemal provisions of the statutes.

That this proceeding de held open for suck supplexentary

order or orders &s may be nECesSSEryY,

An order of this Commission finding an operation to be
uzlewful and directing that it be discontimmed is in its effect
a0t unlike an Infunction issued Dy & court. A vioclation of such
order constitutes a contempt ¢ the Commission. The California
Corstitution and the Public Utilities Act vest the Commission
with power and authority to puxish foxr contenpt in the same man-
ner and to the same extent as courts of record. In the event &
rarty is adjudged guilty of contempt, a fine may be Imposed In the
amownt of $500.00, or he may be imprisomed for five (S) days, or
both. C.C.P. Sec. 1218; Motor Freight Termiral co. vs. Bray,

37 C.R.C. 224; re Ball ané Hayes, 37 C.R.C. 407; YVermath vs,
Stamper, 36 C.R.C. 458; Piloneer Express Company vs. Keller, 33

C.R.Ce STle

The following form of order is recommended:

Public beerings having been held in the foregoing mat-
fe:z:s and basing this order on the fiudings of fact contained in
the opinion which precedes this order, whick Tindings are hexedy
arrirmed,

IT IS FEREEY ORDERED that respondentsimmediately osase
and desist from demanding, collecting or receiving eny less or




difrerent rates on local, coastwise, intercozstal, gulf and
off-shore traffic than the rates shown in their respective taxrw
ifrs on rile with this Commission or applying rules or regulse
tions different than the rulesz or regulations contained In seid
tariffs.

IT IS EEREEY FURTHER OBDERED that within sixty (lBO)

days from the date hexeof respondents revise their tariffs to
remove axy and all ambiguities therefrom and to provide rates
which shall be reasonabdble ard adequate and to apply detween the
points which they now serve under certificates of patlic con=
venience and necessity or prior rights.
IT IS EEREBY FURTEER OFRDERED that within sixty (60}

days from the date hereof, on not less than ten (10} t!amsi no~
tice to this Commission and the publfc, respondents estsblish

reasonable rules or regulations governing the colleetion of
freight charges, such rules or regulations to provide g mATImAm

2{mit of four (4) days for the collectiom of Irelight charges &l-—
ter the weight of the shipments iz determined, unless otherwise
ordered by the Comuission.

1T 1S EEREBY FURTHER ORDERED that beginning with the
month of Nay 1933, and contimxing monthly thereefter wntil fur-
ther ordered, respcudents file with the Commissioxn under oath &
monthly statement showing the individwl) shipments handled &nd
in conmection therewith the date of receipt, date of delivery,
the commodity, weight of skhipment, point of origin, point of
destination, rate assessed, charges collected, and the date such
Mges were collected.

T7 IS EERESY FURTEER ORDERED that respondents be and
they are h.éafe'by placed upon noticé that future violations of the
rates, rules and regulations will not only jeoperdize thelir rights

P




to continue their operations bdut will also subject them and their
shippers to prosecution under the pemal previsions of the statutes.

IT IS EERFBY FURTEER C(RDERED that the Secretary of this
Commission shell cause a certified copy of this decisiom to be
ssrved upon each of said respondents herein; that he cause certi-
fied copies thexreof to be mailed to the District Attorneys of Ssn
Franecisco, slameda, San Mateo, Sante Clara, Contra Costs, Sex Joa-
quin, Sacremento, Sutter, Yelo, Solsno, Xape, Marin, Placexr, Tube,
Colusa, Butte and Glemn Counties and he shall cause certified cop-
fes thereof to be mailed to shippers of record iz the course of
this proceeding and to other skhippers who are known to be using
the services and facilities of respondeats.

IT IS EFRESY FURTHER ORDERED that this proceeding de
held open for such supplementary order or orders &s may be neo-
6SSATXY. '

The foregoing opinion and order are heredy approved and
ordered filed as the opimion and oxder of the Railrczd Commission
of the State of Californis. ZT/

Dated st Sen Fremcisco, California, this 27— aay

of April, 1933.
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Conmissioners.




