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Deoision N~:-Y"d-£ ~ I , 

In tbe M1J.ttor o~ the AJipl1oation of ~ ~ "'l~ nn 
. Z2.AC~ION C011PANI for (a J Au tb.or1 ty to . n H ! k!,llrlf rJ !~ h~ n .:~ n 
a.ba.ndon oe=ta.1n streot :o.ilway fra.neb.is~'~I) ;.: ::1 ':'1 !!;n~H~~I: iliG;;'~ 
in Fre311o~ ca.lifol"llia.~ (b) For oer~1f100.~ ':.0' ':J'~ .. '~:U:l:)'i\J'i'J",t..sc 
of public convenience a:J.d. .necessity for .) A:ppl. '1705" .... 
the exercise of resettlement franchise3. and ) 
(c) ~o execute to Union ~l"'ilat COI:l~ 0:: . )' 
san·F:ra.neisco, as ~rustee. asup:plementc.l ) 
mortgago 'coverill8' such resettlement .:fran- . }" 
cb.iee~rigb. ts.. . , ) 

, . 
E.:J. Fouldz' and. C. I.. Everts. ~or Ayp11oante,. 
L,U. ' Johnston" 01 ty :A. ttorney of Freeno, for. 
tb.e C1 t7' of, Fresno. . 

:Rowell Cotml1se1'oner: , , 

~. OPINION -- .... ..,~--

The Fresno ~ract1on Com~ Chere~fter referred 

to as tb.eCom~) ,asks, ~1rst., for an' or~er 'tUlder Section 
" . 

51 Ca.} of theP:u.'b .. l1c Utilities Act :author1.z1ng1t ,to sur-

render and a.bandon :t te ext.sti:cg street re.Uwa:r~SJlCb.1ses in 

Fresno to tb.e City of ·Fresno Chere.1.nS.fter referrGd "to as . 

tb.eC1't7) ill. acoordance w1 tb. Section 6 of Ord1llanoe :E'o. 964 

o! t'O.eCi'ty; second, .for a eert~1ea to tbA tyubl1e eo:c.ven- . 
, , .', , 

ience tmd necessity reqUire, the exerciso by t'b.eCotl:P&llYof, . 
f· ' . . . 

the rights. privileges e.:o.d fr1.lllc:b.1ses granted by. Ord,1neJ:tee 

No. 964 and., , third.. authority 'Under Section Sl (a) of",the 

Publio Utilities Act" to; exeO".l.te e. au~plements.l'·mortgageto 
• "I'e 

·Union ~t Com~ of. San FranCiSCO, .e.s Tl"'IlZ.'tee, of:' the 

rights so granted to t·b.e Com),)9onyby.Ord~co No. 964 ot 
.,0' " , 

the' 01 ty ~ in lieu, of the ~a.:t;eb.:tae r1gb. ts to be a.ba.ndoned ' 

and. surr.endered. 



'."'-
Ita~pears· that on Pobru.a.ry 16, 1922 the Cit,. 00:1-

, , ',' , 

~saion of the City o~ Freeno ado~ted a~ ord~ee. doe1gnated 

Qrd1 n a.nee No. 964, such ord~ce granting "to a.pplicant a. 
. . 

resettlement:franehise and. covering all of· the J.1nes; owned s.%ld 

0:Pf)ra. ted. 'by the C¢m:ps.:oy'- in the City 1%1. resettlement and s.d­

jUstman.tof eXisting franchises. A oO:PY' ot .. ,f:rane1l1se .01'0.1-

na:lee Eo. 964ia ~ ~rt of the a:pplieat1on ~d an exhibit .in 
. I.' .. 

tb,1e proceed1Dg. InSeot:ton 6 of said Ord1na.nce :No .• · 964 it 

1s'proVitiedtbat a:pplieallt. toge tile r' With the ,trus't$e under 
, .' '.', 

its outztand.1ng mortgage s.hall Wi ~b.1n n1nety" da.ys a£ter the 

sixteenth day. of Feb:t"tlll~ 1922 file an e.'ba.ndo:om.ent and. S'tU'-
• , .N 

re~der to the City all of ita eXisting franeh1aes as enum-

erated 1%1. aa1d Seet10n 6, to. wb.1ehreferenee'1s liereby made. 

It also tl.p;peare 'tb.at ~a:pp11e:l\ntbAs s. bond. mortgage upon 1ts 
.' . 
, , 

:property bee.r1ll8 the de.te of J~ l, 1904. executed. to the, 
, r- "" • 

Union ~et Com~, a.s Trc.s,tee, 'tmder wh1ea. mortga.ge there 

are outeta.nd1ngbond.s of the lJO.r va.l ue o~ $680,000. . In. the 

aeee:pt:J.nce of the resettle:nent ~e.neb.ise e.xtd·the. abe.ndon­

:nent o:e the :prior :franchises. applicant, l'ro:poees".in order 

not to im:Pair the security ~r the outstanding bon.ds~ to 

exeoute ~ UnionTrue~ Co:c.~ of SQ.n Fra.uc1eco" as' Trtts'tee, 

So 3U~:plements.l; deed' of trustor :Clortgc.ge, eubj'ecting the 
'. , ., .. 

righ ts" 1'%'1 v11eges anri ~anc,h1s&s g:ra.nted to o.:p:pl1os.nt by 
, " ~ . 

Ord1na..nce No. 964.to ,the11en of ea~d·1nd.enture 1n lieu 'of. 

the prior ~~eh1aea to be ~endered as referred to a~~e. 

A.",:pliee.nt does not 1'%'o1'08e to' construct ~ new 

lines or abandon any of the eXisting l1nee' of street re.11- . 
'" 
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.. '", 
expiring a.t various title~ f):om ~oUr and one-!:ia.l:fto twelve 

;vcars 111 the :futuro" for the reset'tlem.an t :f'ra.nc-hises granted. . . . , ) 

ill Orditl:9J:lee .:No. 964 is of 'tUldoubtecl advantage bot'll to the 

City a.:c.a: to tao Com~ $l1d, it 1e rrry conclusion, therefore" 

that t1:ds a.pp11cSot1on should bt). grs.nted. Tb.18 Comm1esion 

'bAs on several occs.a1Ons. expressed its opinion o·! the desir­

abilitY' f :from the ata.:c.d:point of the :publie,.of" excbA:c.g1Xlg 

obsolete and lmdes1re.'ble term francilisee ~or,moX"e des1:re.ble 

and more modern indateX'Il'linate frs.nch1ees. 7Ib.ile 'Qllder'1ts 

cb:u'ter, Fr~$no, '1e n,ot in a. :position to grant ~ :tcJ.l' 121-

dete:r:m1mte street ra.1lwo.y, fre.ncilise" the, franchise befOre· 
'" 

us re:preeents's.:c. 1m;provement over tile frs:c.eb.1se ,to, be sur- .' 

rendered and tao City mar under the new fr~b.ise look for.­

~d., to improved :::troe1; ca.r service, Soble to ke,ap, plea Wi'tb.' 

the rapid growth of the city. From the8tend~o1nt o~ 'thO, 
Com~'s bond holders t1:l.0 franchise exobange is a ~es1r~ 

" . .:. 

a.ble" step and one' ten~ to e:c.bAnce the v:l.lue of the se";' 

,cur1t.v •. ' 
'. 

Tile gra.ntiDg (J!, eo oertif1c8'.te for public conven-

ience ana necesa1ty for a new service is no~ at 1saue. All 

tbA t is necessa.ry is to e&rtify ~ t :puo11c ccnven1ence .and. 

necese1ty re~1re the cont1:c:aa.tion of the se%"V'1ce that isi 
. , . ' 

noV! being rendered. by this Comps.%J;1 to the :People of th&, 
'. 

Oi ty of Fresno., 

CO~8el tor the City o~ Fresno stated tha~ the 

C1 ty desired this reset.tlement :f'ranco.ise to take effect 

and. =ged. ·tb;e granting of the Comp~Ys applica.tion. ' 
• > 

~he Co~ssion1s not aSked1n tbis proceed1n8 

to a.pprove fJiJ:J:$' .of the pr0V1c1ons of the, resettlement fran­

oh1se nor ha.s the 01ty, :nor 'the Ap:Pl1ce.nt ~e.J.led u;ponth&: 
• '1 " 
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" .. -
Corc:::l1ssion to pass uj?on tile -valid,ity o! s.r::r \1! the ~:t'a.neb.1se 

:prov1:::s1ollS. Ine.smo.ch, however, ae this Commis3.ion ,13 s;peo1-. 
f1enlly referred. to in eeveral sections of' Ord.1,%:DonQG No. 904& 

and, in a. sense, mado e. ;party to the contract between the 

. eo~and the City, it e.;p~~srs'desirablo to refer briefly 

to the rele-va.nt franchise :pro'Vis1ons. The,ee:pro'V1aions deel, 
, , . 

first, wit'll tho' !rAtter of ra.te fixing and. second, with the 

te:t:m3 und.er whie'b. t'b.e City can s.cq,uire this :property in the 

event tile City desires' to purcb.~se. 

Referring to the matter of retes, Section 1, ~b-

eect10ns (g) a.nd (b.) of Ord:tne.:cce No. '964 read.: 

"(g) ~he word.s 'Cs.)t1talValue,' use4-in 
this ord5nsnceshall be h&ld and eon3true~to .~~ 
the tl.mou:a.t wOico. tile Rail~oe.d, Comiasion of the 
Sts. te of California 'fIAy 'la.wf'o.lly ,fix froIll time· "to 
time. 

"Ch} t.rb.e word.s 'o:pera.tiIlg ox;penses and 
't8.xes' used. 'in. thiS ord1ne.nee shall be held and. 
eonetrued to 1ncludotho expenses defined. are ., o:per­
a.ting expenses am taxes' by- the- ?a.1lroe.d Comc1es1on 
of the state of ca.lifom1a:. '" . : 

~c.o$e $Uc-s,eetions sc.ould be read in co:cneot1on 
.' ,I • 

wi tb. Section l2, wb.icb. is $.3 follows: 

"(12) ~hC.t the :eom;po.ny shall on or before 
lebruary~15tb. o! each ~ear file Wit~ the Cocm1es~on 
and 'tb.e Railroad. Co=ission Co :fa.ll !:.nd.. eO:rtl.l'lete re­
:port 1%1 such form and containiDg suoh matters as 
required. b~t'b.e Rail:r'oed. Cor.m:d.ssion of the Sta.'te . 
of Co.liforniS. and u:pon such re'Port. subject to the 
a;P'P%'oval of the Railroe.d, Commission of the S~teof 
Ce.lifornia., the :ro.tes of fare to' be oa.a.rged on the 
lines of thie com~, in the City o:!' Fresno ,e'b.c.ll 
be s~ea as to allow said eom~~to earn tr0es 
amount sufficien.t to ~y 'opera.tiDi e~ensess.nd· , 
~e's;' a:c.d. So return at a.. rea.soDable :rate j?er 8.%mum 
u'Pon'the 'ca:pital v.alue' ~s such terms'are d.efined 
in this franchise. WIlen 1 t- shell 3o:P:Pee.r tbAt the, 
ex1st1:o.g re.tes of 'faree are giving e. return1n ex­
cess of &. rea.soXlAble return per a.I1!l.UDl. 30S eVideneed. 
by tb.e e.s.:rnings of t).e' Wc.ole or :pro;port:to1l£1te ,part 
of the ;pre,ceding calendar ~ee.r, during wbieb. time : 
s:l1d rates were in effect, then on'or before the 
15th. day of Februa.ry of next ca.lend.a.r yes.r ,the Com­
r;A:tJ.y shall notify the .. ·Ra;11roe.dComm1Szio~ airel the: 

, . . ' . 
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. . CoI:lmission, and if a;p:proved b~ tb.e Eo.1lroad Com::Jiss10n 
it sbAll lower Stle'b. :ta.re one-" cent, such. red'llC't1on 'to 
be effective A;pr11 ls.t followUg; Ana if tae rates of 
fs.res sae.ll :fa.:1.lto yield' $ "rea.sona.ble return, d'lU'~ 
tao :period. and 'tUlder too conditione a.bove ~c~ied.p 
then the CO:tl~;; abAll on or before tile 15th fUJ.:y ~, 
Feb~ of the. next calendar year not1t,r ta.e Bailroad 
Commission and the Co~ssion, and unless objected to 
by the Eailroad Commiszion sball increase.the rate of 
fare one cent, wb.iee. increase s.b.all be effective A;pr11 
1st followiDg. It is tile intention the.t tQC 'l'8.te o~ 
fare .shall not be cM.nged. more often the.n once in 
twelve months. Exce;pt as from time to t~ otherwise 
determined. by the :Railroad Commission as mea.s~ed 'by 
the rates of return ,found reaso~ble in connoction with 
tile o:p:ere.tioll 0:1: ;public utili ties, such reaaonnble r:.\te 
of return sh:;.ll, 'be deemed. to be eigc.t ;per con~:,;per an­
num. Nothing' i:l' this frs:c.cilise she.II be cons·trc.ect as 
l1mi ting the right now !t.oc,orded. b:r JAw to ~ person 
or :Persons from;preeent1ng ~ .$.;p:plications to 'tile 
Re.ilroad'Corcm!:ssion as a.re now s.U·owed. by- law to be 80 
presen~e~t~ ~chEailroad Commis$1on. w 

I,t will b·e not.ed. tb:l.tunderSect,:1.on l2 the. CompQ,~ 

is re~e~ to-file with the Commis~~on of ~heCit.Y o~ Fresn~ 
. . ' 

and. With this COmmies'ion eo "f'Illl and ,complete rello.rt' 1nsa.ah: 
,."" 

:fOnt and.' eonte.1n1ng such ::atters as req~red by the RaiJ.r«ld 

Commission ••••• " and tb.s.t "u~n such re.port," tile re.:tes .o:!, 

:fare shall be' fi~edin sueb. -lltmner' as to· ~·tb.e "o;pere.ting . 

el:p,enSGS and ta.xesw ~ So reaso:ca.ble ra.te o~ return u:pon the 
-

. "Qa:pitalValue". Tb.e·Co~DY at :present tiles with thiB Com-
, - ' 

mission no report t~t Will meet the reqU1rements of, this:. 

frSlleh1ee .;prov1sion.~'· The only re:port req,uired from the Com- . 

;p8.%lY under' the, ru.les of the Commieeion is the "~l'Re-.' ' 

portW and this· re;port e~braees· the o:peratio:c.s oft.he:COm:P&nY 

both insid~ and ,outeidethe' city l1m1ts. of Fresno'. It Will . 
.. 

.. beneeessary t therefore, ~ this franehise :proVision is 
i 

to be complied. wi tb." to tile a. new report segregat1:og'1;1::.0" 

Co~';s· o;per~tiolls inSide the Fresno. city limits from ·tho~ 

on the outSide. Section 12 a:pps.rently is. intend-ad. to ~ 

down.a X'ttle oZ rate making and of determ1n1:Cg "th.e":re..te·'be.ee" 
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with the rate ot return s:pec1f1ed at eight :per" "e.ent • 

. In m:! o:p1nion. t11e most tbat this seet1ono~ the 

f:rsneh1se I can' accomplish is to indies. t6 to tho COX!:m.iseion 

the bs.sis on ·wh1cb. the City o~ Fre~o 1$ Willingt<> have 

t'O.i3 'Comm1as1on proceed. ill the fixing of· street :ra1.1'W8.7 
. -

fa.res and the' er""vel:1;t o:! tile :proti t Vib,1cb: it iew1111ng the 

Co.llY shOUld. earn from its street ra.11way o:Pers.tion. trn-

del' tile eonsti tut10n o:! the Sta. te and. 'und.er the hbl1e 

Ut1lit1ee,Aett~1s Commission has sole jur1sd1et1onin ~b.e 
.,' ; 

l:D$.tioer. of, the fiXing of ra.tes'. It follows tbsot, nothiDg,oon­

ta.irJ.ec1. in this fr.a.J:lC:b.ise can 8:0 sOlve' tile COmmission "from 'ite, . . '" 

d'ti.ty to ~1X fair and. reaso:cs.ble ratea and it mrtst in the fiX": 

1ngof suc1i :rates 'be controlled., of course, by' the facts 80S 

tb.eY will 'bedevelo:ped in arq particular, cs.se' 'Illlder 1tsovm 

metllods o:! 1.nveet1ga.tion and in its OW'll. best judgment., It 

~t be unders~ood, ~~er~:f'ore. t~t the Commission cannot be 

'botllld ill arri x-ate ;proceed1llg 'by de~1ll1 t10IlS or 1ntor:pre,tat10ns 

of tams S'tlcb.s.c "capital ve.lue w, e.:PpEl.e::r1ng in the resettle-
~ . 

ment franchise. Tb.1s matter was discussed in' the hear1l:lg . 

by the :presid1:c.g Commi se 1one%' , with counsel ~o:t: the: City and 

for the, Co~ and'there a.p:pee.:re~ to be gene:t'$.l~~nt 

8.S to the ptU'Wllount rate mo.k1l:1g =.utb.~r1~Y o:e tb.1e Com­

mi's3ion. 

~o, ~rr.1 out the intont o~ Section l2 of the re­

settlement franchise 1 twill b-e ne:eesse.:ry. for tb,izCormn,1ss1on 

to -make e. 'Valwt1on oftb,1S' :pro:perty in order to establish 
, ' , 

I 

the 3'Il:l on which oa.rniDge ahould. 'be ee.leuletoa and usua.lly 

dosigDated. as Wrate, ba.sew by thiS' COI:lm1ae1on (J.II.~c.:p;pa.rontl7 
, '. , . . . 

", ~ 

termed. "capita.l -value'" in the fro..ne'b.ise. At the heari~: it.' 
,.. • 0.' .~. 0. 

~:Pl'Oared. tb.at~·s:c-cb:a vnluation 13 desired both by 'the..Cit7 ': 
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and by the. Com~. I:strtlctions bB.ve 'been 1ssuod "oy the Oom­

It!.ssion to 1teEng1:c.eer1ng De~rtment to make sucb. So va.lue.tion. 

,the. e:q>ense to be borne, 'by the ,;Art1es to 'the fro.nchiee. It, 
" 

would ,be d.esirable if the 01 tY. through i te OV1.C. engineers could., 

~rtici~te from the 'beginning in the :sking of ~cb. avalua~ion. 

A deciS'ion in tile' vs.lua.tion me.,tter .CAn be ~de ',1n a su~:plomentt.l 

order in th1s~rocee~ing~ 

SOetion19 ,deals With the C1t,r'e r1ghtto te~te 
- , 

this franchise ,and to ,acquire tho atreet rs,1lwe.y sy~teI:t. ' ~he 

section res.ds &.s follows:, 

~(19,) That this :reaettler:.ent f:re.D.Ch1Se is 
granted uyon.the express condition that the city, shall 
have the 'right to term:tne.tetb.1s frc.nclt1se., and to. ee­
quire 'by :p'Crcil:J.se. or ot'c.erwise, a.ll :property of the 
Com~ within sa.id. CitY' usett s.:c.d usefUl ill the o:per­
ation ot the rail~o under this reeettl~ont fran­
ciltsa. and all e xte:::lZ ions hereafter gre.n~d ~nd ma.d.o., 
a.nd S'J,eb. other ;pro:Pflrty wit'll1:l sa.id City of, the .. Com­
~ as., s~ll 'be detemined bY' the City to 'be of ;pros­
~etiye usefulness in the yublic serVice, ten years 
from the ~~o~tion O~,t~is or~Dee, and u~on e~ch ten 
year ;period tb.erec.:£te:r, u;po:c. gi V1.ng the, cor::rp.s:oy siX 
mont"o.e notice o! its intention,. a.t s. -val't1At1on of.ti1o 
sa.1d. l)O,ysice.l :propertiez o~ the comp!lIlY, Agreed on 
between the com~%lY and. tb.e city, or 1~ they cannot, 
agree, e. t eo -val'OA ti on to, be la-.v:fUlly fixed. o.IId. .d.e­
termined 'by the Ra1lro~d COmmission. Should the city 
elect to tormiMte this francilise .c.nd aequ.1reaa.1d 
:pro;pe:::-:~. if the c'1ty ::;ad eo~ ea.n:o.ot o.8%oe. 'the 
city shall l)rom;ptlY'~:pply to tae ~il:roed C~ss1on 
for an ~~prai8ement and valuation of said ~ro~erties. 
~b.e valUAtion SO la.vt!ul.ly fixed. shall "00 eoneJ.U3ive 
on the~rtie~~ a.nd' i'f the- eom";ArJ..Y sbAll beol'erat-.' 
1:rlS, lines o~ railVAy outsid.e 0: the cit:v, but ill eon­
j'tl.:lot1on w.tta. 1~$ lines within tb.e city. and. sOa~l 
have a b~nded indebte~ese b.ere~:ter covering tbe 
whole, such Railroc.d COmmission shAll cave the r1gb.t" 
on demnd. of 'the'city .. to a:p:portion. tile bondee. 1n-, 
debted.:le3s " ae between tile :pro:Pert1es within and. with­
out the CitY'. ~b.e city, if tb.e valuation o~ said 
pro;perty Within tile eity ahAll. excead the 'bonded. debt, 
or tb.e part thereof s,Pl'ort1oned. to tb.e :pro:PE)rty w1:t'b.­
in tb.e city, rIJAY asmune 'the 'bonded de'b"t, tloea);lS.rtof:: 
ta.e :pureb.s.se ;price, a:ld TfJ.y . tile d.ifference ill mone:;. ; 
The ei ty :o::.st. 'Witb.ill one year after the vsJ:tz.etion 
fiXed.· by tOile Ra.11road. Commission hSt.$ become fil:lAl,. or 
in event of lit1g~tion w1~hin one year ~fterf1~1 
detennnntio:c. t·o.ere0 f,... e1 tiler .ptJ.y to the eompo.n::r,. . i:c. 
JAw:t'al money of 'tho 'O'n1ted Sta.tes. the ,value ~1xeQ. 
"0,- said.Eailroad. CoI:lJ'1l1.Ss10ll" or assume'tbebo:c.d.ed..1n­
debtedn~ss and: ,pay the' oom~ sc.c1:. dttferene:e.e.nd .. 
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lJroVided !'a.rt~er. however, tila.t a.t:JY $lld. 0.11 mortgages 
or deeds of tX'U$t' here~ter given to' 30C12:,e the' lien 
of flny bonded., ind.ebtodness 30.0.11 contain sUitable.1'ro­
Visions to carry into effect, the clauses contained 1n 
this franohise per-~1ning to the settlement aDa' div­
iSion of sue-h bonded ind.ebtedne3s, but ,', in ,reference to 
fJ:JJ.y deeCts' o:f trustor rnortgtJ.ges now eXisting uyon,sa1d 
;pro:pert1es given to sec'Qre suc'Q. bonded 1lldebted.:c.eas~ 
the said oompany $0".11" !.n tae event of sale. at ,tile 
request of tae 01 ty. reduce said bonded· ind.ebtedness, 
to s. sttm. not· in excees of ~hirty ~b.o'USand C~,OOO.OO) 
Dol JArs , and, in the event of eucb. sale e.lld:pilrobAse. 
by tlle city, tile said sbAll 'hAve the right and. :priVi­
lege to retain a. SmD; su::!f1cient to cover, such bonded 
indebtod.ness with 1:c..tarest and to retain th& sum tte.­
til such bonded indebtodness has been liquidated bY'. 
said eOIn:9fJ.nY and. upon sucb. liquidation, ,ta.o rAid. sum 
W1ta. interest so reta.1nod. $b.a.l1 be ;ps.id to said. com­
~y. ~ extensions or betterments mado by tb.~ oom­
~y after tlle s.~praisemont, and before com:pletionor 
lJurchase, sball be ~ddod to v.aluo fixed by the~il­
road Commission and become e. JtS.rt ~ thepurcb.a.se 
price. but no such betterments or extensions 1n ex­
ceas of a tC"tal of ~l,OOO.OO sbAll,be m'J.'de Without 
tao consent· "of the Commiszi on. U:pon ~ent infu.ll 
by tho' city to toe eom:pany of the p'In"obAse'lJr1ce, or 
;pa.yment ;partly in money and partly by the assumption· 
ofindebtedlless, the company agrees t,o executenec-. 
esse.r.v S't1%'renders, grants, releaaes and. co:c:ve~ces, 
o.nd to deliver to said oitypossession of said.:pro-
party.'- . , 

" ' 
, , 

"If, at the time the e1tY·y'Urcb.aaes. said. 1'%'0-
;party tao "com:pe.%JY sbAJil 'be' o:pera.t:1.ng interurban lines 
in eO%lneet-1on with its lines w1thin tae c:1ty, tile 
com~:c.y eb.a.ll CAve tae rigb.:t to o:perate its 1Jlter­
tlrban cars over too, lines vJito1n the e,ityto some. 
definite fixed central point, for the transportation 
of passengers and.Un1te~ Statee mail, only, upon 
'division of operating e~enee~ and return'on 'invest­
ment based on cs.r milec.ge; but. it, shall not,oxcept 
w~:tb. tae cOllsentof the Commission, trsns;port:PO-3S-
0ngersfrom one ;point w::i. tb.in ~id. 0;1 "ty- to 'e.:c.ot"c.cr 
POint tilere1n •. 

. "In finng: the va.luation of tile :pro:pe~ty owned. 
by the com~ for s.~ ~ toe :purposes considered in 
.tb.1etra.nch1se, only the 'Value of toe. :pX'o:per~yde:" 
voted. to ':public service shall be 1:o.elucted., 'J;>%'ovided, 
however,. :tn c.a.se 0:: );)'tlroba.se by the City, property 
ofyroepective public use maybe included at o~t1on' 
of C1t:r~ 

, "Should the City fail tocomplet.e said .y'Qr~ 
cbAee within said. yeaX' ,.or in event of lit1ga.tion: 
rega.rding sa.m.e Witb.in one year after .!1:ca1,dete:rm1~ 
Dation 'thereof, th.en tile not,ice electing ~o .. :termi.%lA'te 
said frs.:aohise and aoquire :pro:pert1es of taG eom:pany 
sb.~ll be deemed -.1 ved.., unless the com:Pa.ny sbAll grant 
a.n extension of time 7 and. 5S-id franch.ise. s:halleon­
tinue in force, sa.bjec'tto. 1111 ita terms. wit-a the 
right of the c1'tytOS.ga.1n i:c.sti tute :prooeed1n~. to, 
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aCQ:.uire,t,b.e sa.me 'c't s:rryten yea.r :periOd, it be1:1g 
u:c.derstood. tb.e.:~ the right to term1rJAte th1&: !ra.:l­
ehise and. acquire said :pro;perty e.t s~ ten yea.r ~ , 
':Period is a conti:c.uous o:c.e, that is, never lost dttr-
1ngthe 'e:d.stenee of said ~r:llleb.U:o • 

. "It is a.gree~ that to.e c1ty sha.ll b.e.ve the 
right to ,a.cquire' all ;priva. te rights of way owned. 
bythe'com~a~ and u~on wnich it 1a o~ra.t1:c.g5treet· 
railways. and such private rights of my and, street 
r::l.ilWl.ys construoted thereon shall 'be deemed to be 
8. ,;part of the :pro:perty 0'£. the compa.l:lY used. and. uso:ftl.l 
in the public serVice and to be operated,bJ it under 
this resettlement f:r'e.neb,is!J, and sbAll 'bo taken in-· 
to a.ccount 'by t"c.e :Railroad Commission 1n f1:d.llg rates 
a:c.d valuation" 1:o.tbe event ,the City so.a.ll aequire', 
toe same. 

"It is !urtb.er agreed tb.e.tany vs.luat1o:c.o'! 
the pro:pert1es of' the oom;parJy by the Railroe.d~Com';' 
::nissio:c. ,for the purpose of f1X:iJ:1g ra. tee' sasll; not 'be 
binding'up0:c. nor estop either tb.e~ilroad. Commisaion 
or the 01 t;r, wile,ther fixed a.ft·er a. contest or ad-
jud.1c:tatio:c. o~ 'by, o O%lSe nt, of said c1't7, for a.rq ytLr-
:pose except that of f'iXing rates .. a.M" when and if 
the city do::n.ands So valun.t1on for :Ptlryoso of e.oquiei­
tion, the R.a.:tlro,a.d Coxcmiss:to:l so.o.ll fix a.:c.d 8.:pp,mise 
tOoe physical :pro,);)ert1es o=' tile eo:n:P/lt:tlY anew e.e the7 
the:c. are,' &nd no :prior adjudication or determination. 
sbAll 'be conolusive." . . , 

In View of tile fact tce.ttb.e J?Ub,lic 'O'tiJ.it1esAot 

:prescribes 'So method of :procedure under vJb.icll cities ,and. otaeX' 

1'011 tic1l.1 subdivisions of tlleS;ta.te ='1 acquire tb.e ;pro:Pt'rt7, ' 

of :publi0 utilities by c,ondemna.tio:l or otherwise, tho, q:J.est:ton 
. . ~ , 

was raised of the effecto!~b.e fr~cAise :p~ov1sion.just 

q:C.oted.. Cou:c.sel :ror' S,:p;p11cant, a.nd for oity" upon tile' request 

of'tile ;pres1d.1ng'Commissioner, filed hiefs upon tbAt ':poillt. 

Tllere ~:p:pes.rs to be doubt to wbAt extent, :if a.t £:.11, this 

~a.nc1iise ;proviaio:c. could be, oonstrued e.g 1Dl;pairiXl.g'tb.e 

juisd1otion of ta.e :Ra.ilroo.d Commission to :fix tile, value' of 
, . . 

tilis ;property for the ~ose of eminent doms.in, 'W:lder 'Sec-

tio:c. 23, Article 12 of tho Constitution. ~o o o:ooider" in 

t~ie'proceeding the va.rious :possible constructions of t~o 

seotio:c.,would a.ppear'to be ~ moot disoussion. S1llce the. 

Co:omission is not at to-is time. ealle.d, u:po:c.to ;po.sz u:pon 'the 
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v.alidit.1 of What mis~t be called the restrictive zect10ne o~ 

tb.is fre.ncb,ise it 'Will be 3uf:t1cie:lt if i%J. tb.i$ deciei'on t~e 

question of the vo.l'id1ty of Section 19: is expreeslY'resorved 

:£or future co:c.e1dere.tion~ 

l!b.efollowing fom of order is suggested: 

OR D E It -,- - --
Fresno Traction Com~y having ap~lie~to the ~om­

:liszion fore.uthority to a.bandon certain,street railway ·ire.n-
, " 

cb.iees in the city of Fr.eano. :for e. certifi:cate of' :public con-

venience'a.nd necessity for the exercis:e of resottlementfre.n­

chiSElS and :for authority to executo a su;p;plemonta.l mortgage' . 

covering ,such resettlement francb,ise, a. ~ublic b.ee.ringb.a.V1:c.g 

been aeld ana the Commission baSing its f:tndi:cBz ·of fact· ':l.nd "':",' 

its ordor on the :torogoing o;pinio:c. 

IT IS BZRE'SY OPJ)EPD:-

. (a). Authority is hereby granted to Fre~o 
Traction.Com¢nY under Section 51 (.0.) under't"a.e PUblic 
UtilitieaAct to' surrender and aband.on its. existing. 
street .ra.ilway frrulcb.ises in Fresno., Cs,liiorn1o., to 
the City of Freeno, in ::t.ceor.d.e.nce with Section 6 of· 
Ordinance :No.. 964 of tile Oi ty of Fresno· CIA to·a', Feb:.r:us.ry 
16, 1922 to w'o.ieb. Ordinance spocific reference" is· 
b.ere·oy IllS.de; 

(1)) It is hereby fotmd a.s a, fact that :pu.b1ie 
convenienC'e a.nd :neces~it7 require the exercise by 
Fre:::no T.=a.ctiO:l Com~:cy o! tile ,rights. pri. Vilogea and 
franc~ise$.gro.ntee. 'by so.1d Ordinance No. 964 and &' 
certificatoof· euch ~ubl~c convenience and necoss1t.7 
is granted herew1th; . ' 

(c) AU -:b.o:i:1 tY' 1$ hereb:rgrsn ted to A'recno- . 
Tractio:r:. COtl~,? under Sectio:c. 51 (a.) o·;f the. Public 
Utili't1esAct, to. execute eo 3.t:.;pplGment~l mortgage t'o 
Union. ~t COtl~ of .Stl::l :E'ranc1sco~ (.1.$" Trusteo~, o:! 
tile:' ~:tgb:ts granted to Fr,e$llo Traction CoIt.'P~ 'by eaid 
Ord1Dance. Xo. 964 o! the, City o! Frecno.1n 11eu'a,t 
.t'C:e fre.ncb.1s·e rigb.tz a'band.onea tUld. surrendered.. 

Theo.ut1?-0rity b.er~ingrantee. to Fresno Tract,ion C¢m-
, . 

l'a.:ly is grante~ zub jec·t to the c ond.i t ion tbA t. nothing con-

tained insa.1d' Ordil:la.nce No~ 964e.nd ill' this' 'Order;eMll be- con-
.~ 
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, 
, 'f/I' 

etrued to interfere W1ta ~he &~rcise of t~is Commiesion~3 

regularly oonatituted. £I.uthori ty und.er the h'blie Uti11tiea ,,' 

Act in future .rate eases or in ~ other pro¢eed~be~ore 

,this'CommisSion. 

The Commission reeerves tb.er1ght to ~e sueh 

:ftlrtb.er orders as. 'l!Jf!:.:y be necessary in this proceoding. 

Dated at$S.n Fra.n¢1seo~ california th1z' J'~. 
dA-y of 1:l:J:y' 1922. 

.,' .'. 
CO:amt1SS1o:c.e:ra 

" 


