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BY THE COMMISSION:
QELINIQOX

On Pebruwery 11, 1922, the Hollywood Chamber of Com-
merce filed & complaint In which it alleged that the street ocar

gservice of the Pacific Zlectric to the Hollywood District of

Los Angeles wae inadequate. Three forms of reliei were acked
for; the extension of the lines of the ﬁos Angeles Rallway Com=

yany into Hellywood, removel of discriminatory fares and granting

of universal trancsfer privileges in the event the extensions of
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tke Los Angeles Railway lines are made.

Answers were filed dy the Pacific Zlectric Railway
Compeny and the LO° Angeles Relilway COmnaﬁy denying that the
Commission had jurisdiction to order the LO° Angeles Railway
Compeny to extend its lines. The ?acific ulectric Compony also
denied thaet its service wag inadequate. |

The Commission was in doubt & to the question of
jurisdiction thus raised and 8 hearing was held for the purpoce
of receiving srgument on that question. Sﬁbuequently briefs were
filed and the mabler is now ready for decision on the preliminaxry
question of juris&iction.‘ - |

The extensions osked for are wholly within ﬁhe cor-
porate linits of the City of Los Angeles. This suggests the
question as to whether the power to require such extensiona is
not one of tae exclugive powers of control over'publ§c utilities

reserved to cities by.Sec. 23, Art. XII of the Constitution. If£

so, the Commission would not have Jurisdiotion to géant the re-

lief acsked fore

The Constitutional smendments reorgenizing the Rail-
road Commission aﬁa au&horizing thé 1egisiature to confer broad
and exelusive powers upon it were adoptec in 1911. Seec. 23,
Lrt. XII, provided that from and after the passage of lawes con~
ferring‘powers upon the COmmisgion, 2ll powers requcting publiec
‘atilities vested in governing bodies of counties, cities and
counties and cities, should cease in S0 far ag they conflioted
with the powers conferred upon the Commission. This se&tion also
contained the proviso that such powers of control overiany pu@lic

utility as were veste& in cities or cities and counties, shoula

ve reteined ond ﬁhould oontfnue unimpaired watil transferred t0
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the Commission by 2 Vote of the veople. of the city or city emd

county. The City of Log Angeles, therefore, retained all power

over public utilities which it hed in 1911 when this Constita-

tionel Amendmen®t went into effect. : ‘
An exzemination of the Los Angeles City Charter, as
it was 1in 1911, discloses no cpecific provisions empowering the
Cityto order utilities to make extensi&ns. There was, of cours;,
Sub. 34, Sec. 2 which &uthor}zed the City to make and éﬁforce
local, police and sanitary regulations. While all public utility
regulation is in & broad sense referable 1o the police power, we
think thet these gereral powers did not suthorize the city to
order & street rallway company to extend its lines. We are
satisfied that when Sec. 23 of the Comstitution went into effect,
1n 1911, the City had no power to require extensions and hence
none was reserved to it by the reserving clause of that section.
In 1913, Sub. 30 of Sec. 2 of the‘Charter was amended
to.authorizé the city "to require the construction, operation
and maintenance of extensions necessary'for the sccommodation of the
publicme It is dombtful 47 thic amendment added anything to the
cities' powers. The Public Utilities Act becane effective in
1912, Sec. 36 authorized the Commission to reguire oxtensions.
ifter thot Adt became effective all powers vested in the City -
ceaced. Since the City did not have the power to require exten~
gions in 1912..it_could not vest itself with that poﬁer oy sub-‘
cequent chorter amendment in 1913, end that porticn 0¥ the smend-
ment which 1s in confliet with Sece 36 of the Public Utilitles

det ig void and of no effect.
lApp. of Jemes A. Murry, et sl. 2 R. C. D. 464-502.
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However, even if it be ascumed that by the amendment

to Sub. 30, Sece 2 of its Charter, the City aid obtain power o
require extensions, we hove £till to consider the faot that

Sec. 23 of the chstitution.ﬁas sgain amended in 1914 an& by that
smendment the powers over pubdblic utilities formerlylreServed to
cities were materislly sbridged. 3y the change of 1914, all rate
fizing power both within and without cities was vested in the
commission. Also instead of retéining.all powers of control cver
public utilities which were vested in them, cities reteined oniy

" cnch powers of control over public utilities as related o the

making snd enforcement of police, sanitary and other regulations.

Complainsnt argues that the power to order extencioms of railwaey
1inew 4is not included within "police, ssnitary or other regulations™.
In support of this orgument, the similer language of Sec. 11,

Lrt. XI of tune Constitution is referred to and pumerous ¢ases,

including 2ratt v. Spring Valley Water Company, 4 R. C. Do 2077,

are cited which hold thet the term "police, canitory and other
reguletions™ does not include the-péwer t0 regulate the relation-
ship betweeﬁ g utility ond itc patrons. In view of the case refer-
red to and the suthorities cited therein, we are of the oplnion
+hat the reservation to cities ol such power of control over
wtilities as relates to police, sanitary and other regulations,
does not include the power here in quection. It follows therefore,
that‘unless +he City derives the power To require extensions from
come other comstitutionsl provision, that'power has ceased S0

'far as the City is concerned and is-now vected in the Commission.
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In 1914, Sec. 6 0 Art. XI relative to c¢ity

cherters was amended to authorize cities to smend their char-~ .
ters so as to bocome empowered to meke and enforce laws res-
pecting municipal affeirs without restriction oy any outside
authoritye

Assuming for the moment that Phe.extension of
gtreet car lines wholly within.alcity is & municipal affair,
we have this situation. Sec. 23, narrowing the scope of the
reservation of power to cities, has deprived the city of eny
power over this municipal affair, {if the -¢lty ever had sueh
power) and vested it in the Railroad Commiscion. Sece 6, On
the other hand, has suthorized the ity to aﬁend its charter
So s8s to legislate on the samo municipal alfairand declared
thet when the city has dome this, 1t shall be free from &ll
other control.e These two constitutionsl provisions beocome
effective on the ssme day and are of equel force in point of:
time. According to established-rules‘of‘constrgction;fif‘one
of two conflieting provisions of law deals specificelly with
2 subject and the other relates only gemerally to that sub ject,
the former will prevail. In desling with these same two Pro=-

visions of the Comstitution in the case of Civic Center Assu.

v. Reilrocd Commission, 175 Cels 441-449, the Supreme Court said:

"The provisions of sections 6 and 8§ of Artlcle

XTI related porticularly to municipel corporations.
The provisions of section 23 giving the legislature
the right to confer additionsl powers upon the
Reilroad Coxmission are more genersl, and they

only affect municipel effsirs incidentslly and where
the operations of rsilroads -tale place within the
Limits of o municipal corporation. The expresSc pro-~
vision of section 23 that the power to Iix rates in
monicipslities shall be vested in the Railroad
Commission, if conferrcd upon it by the legiclature,
being a specisl provision on & specific subjeot, would,
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upon the rule of construction stated, be superior 0
the general provisions of sections 6 snd 8 of article
XI, exempting all municipal affairs from legislative
control. But with recpect to other municipel alfalrs,
the provisions of sections 6 and 8 of article II

must preveil, and in’'all cities which have availed )
themselves of these provisions such municipel affairs
will remsin free from legislative interference,
whether by means of an ¢t giving power to the Reil-
rocd Commission or otherwise." .

On Jaxumary 16, 1917, the City of Los Angeles aveiled
itself of the vrovisions of Sections 6 and 8 of Article XI by
adding the following sﬁbaiviéionito Sece 2 0of 1ts charter.

"51., To make and enforce all laws and regulations
in respect to municipsl affalrs, subject only to
the restrictions and limitetions provided in this

charter™. : : _ .

Discussing the effect of this section, the Supreme

Court said, ia the Civie Center case, (pe 448):

"By subdivision 51, as will be observed, the city
has brought itself within the conditions of the
amendments of 1914 to sections 6 and 8 of article -
XTI of the Constitution. Thereupon, according to
the terms of those sections of the Constitution,
1ts powerc over municipel affairs became all em~
bracing, restricted end limited by the charter
Yonly" and free fron any interference by the state
through general laws, includirg laws giving the
Reilroad Commisscion powers over public utilities.”

If the extension of street reilway lines is & muniel-

pal affair, it would seem clear from thic statement that as to
such matters the City is “free(;rom any ;nterference" by the

Railroad Commission. And this is true whether there is a.ny valid

provicion in the city cherter rélative 70 extensione of railway

lines or nofe In the Civic Center case, the Court, in digcussing

a municipal affair said:

"The laying out, opexning and improving of streets
and the ordinery uses thereof are munlcipsl affairs,
ond therefore the provisions of the Los Angeles
chorter relsting thereto are superior to those of
the Public Utilitles Act, as far as the two are

-G




inconcistent. Indeed, as the Constitution now
reads, 1t i¢ cleer that even if the charter were
cllent, the legislature, after the amendment of
1917 to .that charter, ¢ould not confer power upon
the Redlroad Commicsion to interfere with any
mnicipal affeirs of that city, other then rate-
fixing, and that any powers heretofore given to-
the Reilroad Commicssion by the legislature respect-
ing such municipal affairs must yield to the
charter, regardless of the effect prior to such
charter amendment”. .

In view 0f these statements of the Supreme Court, we

are of the opinion that when the oity, by charter amendment in

1917, avediled itself of the vrovicions of Sec. 6, Art. XI of the
Constitution ac amended in }914, the Rollroad Commission was
automatically divested of all powers which 1t may have posgessed
respecting municipal affairs in the City of Los Angeles, with the
specific exception of rate fixding. 4nd this is true, even as to
municipal affairs other than those re8qrved to the City by Sec. 23

relating to loeal, sanitary end police regulations.

Complainent, in ite opening bfigf, seems to recoguize

the force of the above guotations and urges that they are merely

dicta ond not rendered in deciding sny point in the cese. It is
vointed out that certain dicfum in the same ¢ase has beern subse~

quently modified by the Suprcme Court. We dd npt believe, however,
thet this fsct would justify the Commission in disregerdizg other
statements of the Supreme Court in which issues identiel vith
those before us were being considered, and which sre squarely
decisive of those iséues. Furthermore, there is & clear dlstine-
tion between the stetement from the Civie Center case which the
Court itcel? modified snd those which we have quoted. The state-

ment which was modificd wae as follows:




"The result is that the City hss vecome independent
of general lawes upon municipel aflairs. TUpon such

offairs a generel law is of no force with respect

to Los Angeles. If its charter gzives it powers con-
cerning them, it hez those powers; if its charter is

;ilegg %s £0 any suck power, no general law cen con-
er .

Tn the dzses of Cole V. City of Los Angeles, 180 Cal.

817; Morgen v. City of Log Angecles, 182 Cal, 301; and Hayes V.

Zondley, 162 Cel. 273; it was held that the City itsel? has power
to adopt and meXe use 0f any stete law epplicadle %o & mnnioipai
affoir o to which its own chorter makes no provision; Bux.this.
does not mean that some outside a#tbority, such 2¢ the Reilrosad
Comnission mey step in snd meke lews or regulations as to munici-
pal affairs within the City of Los, Angeless Ve think the state-
ment of the Civic Center case that the gity is "free frém any
interference by the state through general laws, inciuding Jaws glv=-
ing the Railrosd Commission powers over public utilities™ is in no
‘yway modified by thé above decisions. In the present éase,'the

legisletive body of the City of Los Angeles has teken no &stion

looking to the adoption of the ctete law relative to extensions of

streect railﬁays. Any attempt on the part of an outgide tribunal

to make the general lew relative 10 such o municipal aflalr &péli-
csble within the city would, in our opinion, be ineffective. This
position ic strengthened by the case of éx parte Nowak 184 Cal. 70l.
In the Nowsk cace, the Court held that the present status of the law
reletive to the Los Angeles chorter is that, as to muniecipal gffaire,
it 4s o linitatior oxd not & grant of powers and hence the city -
may exercise all power in municipal affairs subjeect only to the
restrictions of the charter itself. e thinz thic means that the

city has power to order extensrons (1 that be & municipal affair)
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whether the chaf'ter suthorizes it or not, providing the obar-
ter doeg not forbid it. Thile this ruling it not inconsistent
with the proposition that the city mey svodl itself of any

generall law, 4% ccems to us to exelude the idea that some out-
cide authority can exercise copcurrent control within the city

recpeoting such affairs.

e have been assuming thet the extensions sought

vy complainant come within the definition of mumicipel affalxse
0f course, if they do not & different conclusion would resul?t
~or the sole basis of the cities authority recsts on this assump-=

+tion. We think, therefore, thet the question ghould be care~-

fally examined.

]

fhe only srgument sdvenced DY compleinant on this
owection 16 1227 11 I8 10 cOOGEID to the City of Los Angeles
as & whole, whe#her the lines of the rallway company are e_x-‘
tended into Hollywood or not, dut it concerns only the quly.-
wood community, hence it is not & manicipel affalr. Tith this
contention, we cannot agrec. Tery few so-called munic:tpa} |
affaoirs affect an eatire municipality. In the case of Cole Ve

city of log Angelec, 180 Cal. 617, it was neld that the creatiom

of an improvement distriet within the City of "Los Angeles snd
tke iésuance of improvement bonds within such district wae &.
mand eipal affsir. The matter involved there did not coacern
the interests of the people of the entire city as & whole. I%
concerned only those ovning property within the district
put it was néverthcless s municipal affair.

There are other conciderations, however, which hm;;
an important besring on the question. The Tos Angeles Rallwaey

nae lines extending outside the city limits of Los Angeles. At
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leact four other municipalities are served by these lines;
Yernon, Inglewood, Huntington Park and Zagle Rock. The

system is more than local In its exfent. The extensions here
sought would furnish access into Hollywood by & single line
for the pecple of all these towns. ILikewisge the people of
Hollywood would obtain;aocess by meons of such extensions into
81l these cities without departing from the lines of the Loso

Angeles Railwsy., Municipal affairs refer to the internal

business affairs of a municipelity. Where several munioipalities

are affected as here, we think it is dowbtful if the matter
ander concideretion is o municipsl affair even though the
thinge to be done sre wholly within one city.

But even if we disregerd the interests of these
other commmities snd treat the Los Angeles Radlway & wholly
within the City of Los Angeles, we think there_is still a
serioms question as to whether these extensions concorn solely
"the interrnsl business affairs of & municipality”. They affsot
the use of the public highways of the ¢ity as 2 means of travel
and communicstion. This is more tham a local concerns "The
streets of & city belong to the veople of the state and every
citizen of the state has a right to the use thereol, subjeot
to legislative control". (Zx parte Daniels 183 Cal. 659.)

In the Danlecls case it vwac heldithat the regulation of traffid
‘upon the streets of o city was not o municlpal affalir an&‘hence
was subjeet to gﬁneral law if there wag & conflioct between state

law and c¢ity ordinance.

In the case 0% Murphy V. Missouri Pacific Rallway Co.

(Mo. Public Service Commission) P. U. R. 1915 F, 149-167, Com-
missioner Zugene leQuillin, & recognized authority on the subject,
 =10=




discussed exhaustively the question 25 ta whether the cbntrol
of the streete in cities is a municipal or stete affair. After
2 review of the suthorities both of the common law snd of this
country he concluded thet the control ofghighways including
streets and pudlic ways in urbon centers is striétly 2 state
function and state control is paraﬁonnt. It is pointed out in
this case that»fhe.granting of franchises to public service cor-
porstiont to use the streets for railroed tracks and the running
of cors thereon, Zor electric wires, cables, conduitls, ete., and
certain police powers relating to the regulation of streets and
avenues are confided %o the munleipal corporation; but the
municipel corppration acte as merely thoe agent of the state in
the cxercise of these powers end the state may resume 1te powers
of coutrol, "at eny time after suck conﬁrol has beeﬁ granted %0

incorporated cities and towus, whether operating under legislative

Q-
charter, gemersl or special, or/comstitutionsl charter, 85 in

Z_nﬂao City."

We think the reasoning of this snd of the Danjels case
is oppliceble to the use of streets by street railwoeys end to the
extensions of stréét roilvay lines. The street railwéy‘is s
common carrier of passengerc. T+ corries 21l persons who desire
to ride. Though it obtains it" franchises from the city, it
cannot exercise those £ranchi°c° without the consent of the state
expresced through the Reilroad Commiscion. Sec. 50(D) of the

Public Utilities Act provides thet,

"o public utility oZ the class specified in subseo=
tion (a) hereof (this includes street railways) shall
henceforth exercise any right or privilege under any
srenchise or permit hercafter granted, XTH X grithout
having obtained from the Commission a certificate
thet public convenience and necessity reouire the
exercise of such right or privilege.”
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Under this section the Lot Angeles Railway
could not extend its lines {f it desired to do =0 and had
obtained the necesssry Lranchises without first obtaining
the consent of the Railroad Commission. The City could
grant the franchises but the raillway company‘coﬁld not use
them unless the Commiscion found that public convenience and
necessity required the extcnsioncs. The city's power has to do
with the use end occupation 0% the ¢treet; the Commission's
power deols with the necessity for the extension itself. -
If the company must apply to the Commiscion for consent to
make the extencion we think The reverse of.fhis is true and

the Commisszion has power to order the company %o make the

extension.

The distinction between the local police power of
the city reletive to the streets and the power of the Commission
to regulaete the business of the utility is pointed oul in the case

of Oro Electric Company, ¥v. Reilroasd Commission, 169 Cal. 466.

In thet cace the Commission refused to grant the Oro Eleciric
Company permission to extend ites lines into the City o Stockton.

The Court said, (p. 475=478):

"Thae granting or withholding of the certifiocate is
an exercise of the power of the stute to determine
whether the rightsc and interests of the genersl
public will be advanced by the prosecution of the
enterprise which it ig proposed to carry on for the
service of the public. (Sec People v. Willecox, 207
X. Y. 86, (45 L.R.4.N.5.) 639, 100 N. E. 705.) This
is an entirely different question from that of the
locel control of the streets, and power over the
w0 subjects may well be vested at the same time in
different goverzmmentsl bodies, without the one in
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any may claching with or interfering with the
other. The raoilroad commiscion might grant a
certificate anthorizinog a public utilivy vo

engage in its business in & given city, vut
the certificate would not authorize the uze of the
gtreets, wnless vhe right tTo so use tThem hed been
given by the authority vested with the power to
gront such right. Thic is recognlized by subdivision
?i) 0f section 50 itself, where we £ind an express
vrovision thet the epplicant shall furnish to the
Commiscion evidence that the required loeal con-
sent, franchise or permit has been obtaineds On
the other hand the fact that a city mey, in the
exercice of 1ts control cover its own streets, give
or withhold the right to use its streets, aas no
direct bearing upon the power to decide whether .
or not a ziven dbusiness, in the conduct of whick the
uce of the streets may ve convenient or necesssry,
shall be carried on. Where there is this limited
control, its exercice is not impaired by legisla~
tion under which the state reserves to ditcell the
- determinstion of how far, if at all, the given
business wmay he conducted. The ¢ity’'s powers are
fully preserved 1if ites streets are not ocoupied
exxcept by its consent, given as may be provided by
law." -

We think from the above quotation it is clear that
the question of whether the extenmsions here éought Shpuid 5e me.de
involves the guestlion of whether the righéé and interests of the
general public will be divénced‘by'the prosecution of suéh an
enterprice and that this ic not o municipsl effeir dut s question
for the state to determine. ‘v |

Our conclusion is that the powers of the COmmission

under section 36 of the Public Utilities Act have mot -

been impaired by the Los Angeles Charter or by Sec. 6 of Zrt. XI

0f the Constitution. )
Certain othér objections hade by the Los Angeles
Raeilway Company end by the Pacific Zlectric Rallwaey Compeny must
now be cénSidered.
It is claimed that the Commission is not empowered
o makze orders which might be rendered futile by reason of the

action or non=-action of other bodies beyond the Commission's
control. To comply with on order requiring extensions of lines,
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the compahy would have to obtein franchises from the City of
Los Angeles. It might be unﬁble to do this, hence it is
claimed, the order here sought would be void. In support of

this contention the caces of State v. Public Service Commission,

192 S. W. 958, Allied Associstions Ve Public Service dommission,

70 Penn, Superior Ct. Reports 13, and in re, Union Reilwey Com~

pany of New York, P. U. Re 1916-F 773 are cited. These cases

seem to hold that an order which cannof be enforced is not &

valid order. Zor instancq 1t is said in State ve Public Service

Commission,

"A permissive order, such ac here seecks Judiclal

sanction, is & contradiction in terms and is un~

known to the law. A mandatory order is burdened

with no modifications, and emomates from & source
naving power to enforece it. Lacking these essen-
tigls, it is & mere xullity."

HEowever, we 4o not think that thece authorities are

conclusive of the question. There are points in all these cases

thet distinguish them from the case at bar. It is not nececsary
to discuse these distinctions at length for the reasons that there

is sufficient suthority to the contrary to satisfy us that these

cases are not controlling.

An order which ic incapable of enforcement without

the precedent procurenent of concent from some other body is,
certeinly not wnlmown to the'iaw. The most common instance of
such an order is one which requires the utility to exercise the
power of eminent domain. , Commissions fréquentiy make orders,.
which cannot be enforced until the utility brings suit in & court
aﬁ& obteing a judgment of condemnation. Such orders have been

sustained by the Tnited States Supreme Court and by other courts

in the following c¢aces:




vigeonsin M. & P. R. Co. V. Jacobson, 179 U. S.
ug: Zs :- eao 194-:-:6:,

quoted witk approvel in

Pec. To & T. Co. v. Bshleman, 166 Cole 6723;

Yuohlke ve N. Y. % Harlem R. Co., 197 T. S.‘544;
49 Leede B72;

Atlantic Cosst Line Z. Co. v. North Caroline Corv.
Comm, 206 U. Se 13 51 Leeds 9382, 949;

Mokle etc.i %x. Co. V. lississippi, 210 U. S.
b ; b;-n oea-o o= 24-‘;

Crend Trunk R. Co. V. Michigar R. R, Com,, 231
T S. 470; 58 L. ed. 3I§;

Ala. Grect So. Ry. ¥. R. R. Commisczion of Ala.,
B4 So0. 13; 180 Ala. 954.

Tith regard to an order awarding reparation the

Supreme Court of So. Dskote seid in Turner Creamery CO. Ve

Chicego, Milwenkee & St. Panl Ry., 154 N. . 819, P. U. R.

1916 4, 1083,

"The mere fact that the board has no power 1o
enforce its orders camnot be suecessfully urged
as o denisl of the power to meke the order when
the statute expressly gives it that power.”

Tn the Oro Zlectric case (supra), at p. 476, the

Court csaid:

"The reilroed commission might grant o certificate
guthorizing & pudlic utility to engsge in its busi-
ness in & given city, dbut the certificate would

not cuthorize “he use of the streets, wnless the right
to so use them hed been given by the suthoritly vested
with the power té grant such right.”

We +hink this last statement applies with equal force
to an order of the Commission. The Commission night order the

exteonsion but this would not suthorize the use of the streets.

Just a8 the Comnission has power to grent the certificate so it

hag vower to wmeke the order, although 1z neither case will the

action of the Commission avail anything unlece subsequent con-

sent is obtained from the City. 3But in botk instances the
| 13-




statute authorizes the Commission to take the aotion and hence

1t 15 valid when tolken.

In the case of City of San Jose 1}. Railroad Commission,

175 Csl. 291, the court was reviewing en order of the Commission
suthorizing the Southern Paclific Company to cross certain streets

in Sap Jose. The Court said, (p, 291)

"Petitioner's remaining point is that the commis- .
sion acted. in excess of its Jurisdiction in failing,
as & prerequisite to the grant of any zuthority to
the Southern Pacific Company to cross certain speci-
fied streets in the city of Sen Jose, To reguire the
seld compeany to obtain a Lranchise from the munici-
pality for such erossings There igs no merit in this
point. The order of the commicaion did not assume
to enumerate all of the conditions with which the
public service corporation must comply before being
permitted to ¢ross the streets in gumestiona”

Tn addition to these cases there sre a number of Com~-
aission caces from other states in which orders have been made
direoting & utility to apply for & Lreanchise. In Eanni‘bal Ve
Sounibel R. & B. Co. P. U. R. 1916 4 1013-1028, the Missourt

Cormmicsion sadd:

"It 45 needless o0 say thet this Commission has no |
power to grant the necessery franchise or compel the
municipel suthorities of Eannibal to 40 so. If we,
shonld order the cxtension (assuming the conditions
Jnstify such action, which question is considered
loter herein) and the city should objeot, we camld
not enforce the order, since our aumthority in this
respect 45 over the defendant only, not the citye.
Auburn Ve .Street Re COQ‘ 2 r. So_ Ce (2&. Dist. N.YO)
le Co 356 However, this Commission may direoct A
defendant in o proper cese to mpply to the eppropriate
menicipal suthoritiec and take the necessary legel
steps to csecure the required franchise and rights of
way. West End Businesc ilen Acso. Ve United R. CO.

2 110, P. S. G. 357, 375; Murphy v. Mlssouri 2. R. Co.
2 M00 ?. Se Co 4710 See Merrill VQ Merrill Ro & IJO
Coe 5 Wic. Re Ce Re 418."

from o1l the sbove suthorities we are satisfied that
the Commission hapx power to order the ‘conpany to “take a1l steps
necessary to the procurement of the rights of way for, and %o

proceed to econstruct, suoh extensibns as the public neced may
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be fonnd to require., If the company is unsble to asquire the
right of way because t:‘ne eity refuses to grant the franchises
the order ocould not, of course, be enforoed‘. But this fact
&oeé no? prevent the Commission from making the orler in tﬁe ,
Lirst instanée or excuse the company from meking every reason-~ |
able aztemp? to comply with it. .The sifnation would be the
ssme ag 1f the commissién had madé an order which required the
companyAto exereise the power of eminent domain'and‘thé company,
for some.good-reéson, was unablg to obtain'a Judgment of condem-
netions This does suggest; however, the need for cofopefaﬂon
‘between the city exthorities and the Commission in carrjing out
sny extension or improvement where action of both bodiﬁs is re~
guired.
‘ It is urged by the Los Angeles Reilway COmpany that
vader the City Cherter the terms of eny frenchise which the oity
could grant are onerous and even confiscatory and that the com~
peny conld not be compelled to accept such a burdensome fraizchise
even thougk the city is willling to gramt ite We do not think 1t
15 necessary to pass wpon the velidity of the Irenchise pxo~
visions of the City Charter. ie may assume that these provi~
sions are valid. and the company may be required to operate under
theme. It mey be added, however, that *the company coh not be
required to operate at s loss ; but would be entitled ‘co collect
& rote which will proa.uce a A.air return on 2ll new ca.pits.l waich
might be required to carry out the extensions, showld tb.ey be |

- -

or d.ered.,

A more serious objection 45 that to oxder these exten-

sions wonld be to requi&:e the company to perform & mew public

service'which it haé never undertaken to render. This raises
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the question of wheth@r the proposed service comes within the
scope of the undertalking walch the Railr 0od Coupeny hes acsumeds
Taore ic no doudbt ss to the legal principle that s public utility
cannot be required to dedicate its property to a new and addi-
tional enterprise not theretofore undertaken by ite |

Atchison, Topeks and Ssnta Fe Ry. v. Railroad

Commi. csion, 173 Col. 577,

It is argued that wken a company is required to have
separate ffanchises for each street upon which & car line is
operated, the undertaking to serve is defined and linited by
these franchiges. In ofher words, . that the obligetion to serve

cen not be extended beyond the rights which have been granted.

To-suthority is cited which would justify such & narrow con-
struection of the law oz this. The Santa Fo and Del Mar cases
nold that a utility connot bde required to engage in an entirely
new wnderteking bdut.they do not hold that the present.undertak4ng
is 1imited by, end coimcident with, the exact franchise rights
held by the utility. Ve do not think that franchise rizhts sare
the correct measure of the scope of a utility's undértaking.

Then & street railway hes entered & given tefritory, it may, by

declerations made to the city council or by other sote or state-

ments, hove signified its intentiom to serve all of that territory.

The fact that it does not have fronchises to sgerve all such terri-
tory wollld not relieve 4% of 1ts obligation. If it hos entered
and undertaken 10 serve o community.it must male all extensions
necessery to fully perform that service.

A different éituation arises when & territory has never
been entered st all snd the utility hes never signified its

1nténtion 02 serving it or has alweys signified. its intention of
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not serving it. In that event there can be no dowbt that
an ordexr recuiring extensions into such territo*y would be
involid. It is cleimed by the railroad companies that this

ic the situation here.

Compleinant, on the other hand, olleges in its
amended complaint that the Lou sngeles Reilwsy was orgsnized for
the specific purpose of serving the city of Los Angeles of which

the Hollywood community is & pert sud that said company haos

already entered the Hollywood regipn'by extending two of its
lines into it. Complainant contgnﬁs that for the purposes of
this decision thoce allegations should be deemed to be true.

The que“tion of tkhe scope of a utzlity s underta*ing is, we
think, & question of mixed 1uw and fact. The mere allegation
that the Company was organize& for the specific purpose of
serving the City ol Log Jngeles, if taken as true, would not,
standing alone. necessarily establl h that service to the nolly-
wood communi vy Was within the ccope of the company's underta&ing.
Tonile this ic = jurisdictional question, it is onme which cannot
be concluuively eztabliched without the taking of evidence. Our
conclusion is that the underta&;ng is not st;ictly linited by
exis;ing franchise rights but taat ite full scope cannot be

determined without the toking of evidences

~e have now diceussed all the Juricdiotional questiogs

jpvolved in the proceeding mnd while we have expressed definite

opinions on all of them, we recognize that none of thece questions

1g entirely free fron doubf. They are all novel in their present
apnlication and will not be defmnitely settlcd until our Suprene
Court pasces oz them and conctrues them in the lisht of our '

peculiar constitutionsgl and Statutery provisions.
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The complaint hefore us asks for very inportant
and expensive changes and extensions in the Los Angeles stréet
car system. The company has alreédy signified'ifs wwillingness
to make_them.' The jurisdictional questions we hove discucsed will
undoubtedly be corried to the Supreme Court by ome party or the
other after the hearing. A complote‘hearing on the merites of
the complaint would involve sn extensive snd costly investigation
2nd & long delay, snd when the hearing wes completed and the
commission hod mede its order the doudbtful jurisdictionsl ques-
tions would still be unsettled.

Ip view of thé importence of this case and the faot
that 5y it 2 precedent will be established ac to the matter of
extensions in chartered cities throughout the stete, we think it
would be to the advantage of all -parties and of the public generally
1L theée gquestions were determined by the Supreﬁe Cour?t yrior to
eny exhaustive hearing on the merits. This ¢can be brought about
by & Gismissal of the present complaint and by.applioation on the
part of complainant, or other interected parties, to The Suprbdme
Court for o writ of mendate to coxpel tThe COmmission: to proceed.

There is precedent for such s cowrse of action in the

cece of Civie Center Assn., V. Reilroad Commission, where the
Commission, though, o¢ here, believing it hed jurisdictionm, dis-
missed the complaint in order to bring sbout a speedy and aunthor-

itative determimation of importent Jurisdictionsl questions befaore

proceeding with a long aund expensive investigation and hearings

The transportation problem in the Hollywood distriot
is an important one and merits the earmect comsideration and co-
operation of the c¢ity, the Coﬁmission and the street rallway

companies. We take this occasion To éuggest and recommend thet
a conference be held between representatifes of the city, the

commission, the street roilway companies and complainant with
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the view to working -out tbis problem; snd thet as the first
gtep of such & program action be brought at once along ths

limes indicated to test the jurisdfctional questions which
we have junst discussed.

We recognize that the last guestion discussed, e,
the scope of the railwsy compseny's unaertaking; perhaps coen=
not be determined on the presenx.recqrd. Zvidence mey have to
he token. But in view of the provisions of Sec. 1090 of the
code of Civil Proceedure, rolative to determination of questiéns
of fact in mendemme proceedings, we do not believe o further
delay, for the purpose of taking evidence on this question
alone, would be justified. If, upon mendamus proceeding be-
ing instituted, the Supreme Court determines that fhere is a

question ac to a matter of foct essentisl to the &etermination

of the question, it msy direct thet the question be tried o8

provided in Seetion 1090.

In addition to sgid extensions, complainant asks for
removal of disoriminatory fLares and for universai transfers.

The quection of fares is now being considered in
snother vroceeding to which this compleinant is & party. As
complainant has been fully-heard on the question of fares in
thet case, we thaink further heéring i8 WNecesSsSsiT Y.

The matter of wniverssel transfers in Los Angeles hasg
also been under consideration in snother-pending proceeding.

But as complainant was not s pariy to that case, the order herein
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will be made without prejudice to the right of complainant to

file Lurther complaint regarding wniverssl transfers.

gor the reasons above sfated,

IT IS EEREBY ORDERED that the domplaiﬁt of the Eolly-
wood Chamber of Commerce herein ve and the same is hereby dis-
missed. |

Provided this dismissel is without prejudice to the
right of complainant to file a further complaint in the matter
of universal transfers in the City of Los Angeles.

Dated at San ranciseco, Caliﬁornia, this /}w‘aay of

%922.

Commizsioners.




