Declsion Xo.// 0 .4 ,6( .

ZEFORE THE RAIIROAD COMIIISSION OF THE STATE OF CALIFORNIA
.

Pledra Rock Company, a Coxryporation,
Complainant,

val.

CASE XO. 1645..
Souvthern Pacific Company. & Corpoxr- ‘

ation,
The Atchison, Topeke & Santz Fe
Railwey Company, & Coxporetion.

Defandants.

Sanborn,Roehl & Smith axnd Jemes A. Xeller, for Complainant,
Frank B. Austin, for Somthern Pacific Company,
G.E.Baker, for Grent Roeck and Gravel Company, Intervener.

BY QEE COMMISSION:

DPETITION FOR REHEARING

BEPORT OF TEE COMMISSION UPON ORAT ARGUMENT.

O2INIOX

At the request of the complainant this case was sst
for exrgument for the purpose of determining the merits of the
petition for rebearing submitted by thenm, In which the Commlission
is requested to modifly the findings end oxrders therein and the
conclusions reached in Decision No.10619. June 23, 1922.

The points relied upon by complaelnant in support of its




petition will be consldered sepsrately:

1:

"hat the Lindings and the ordexr in sald procesding
are erroneous and not supported by the evidence and
are contrexy to the evidence™.

This allegation is so generé.l In charscter that it

needs no "attentlion further than to state that in considexring the
other points imvolved the declaration ils disposed of.

TIT:
"That the statement on page 5 of the opinion that

“¥The evidence wat to the effect thet the Sante
Fe In order to allow the preduct of the querry
at Dwight to ve given as large a clrculation
s pocsible wnd in order to keep the querry
operating at full capaclty, made rates lnte
Oakland in competition with rock reaching
Oskland by water from & quaxry at Richmond axd
%rom o*t':her gquerries shipping into Qaklaxd by

arge, * '

is eg;oneous, cortrary to the evidence, and not

aupported by the evidence.™

2his exception is net well taken, for & witness ox

behslf of defexndant made the following statemexnt:

"Tell, I Imow that the Santa Fe was anxious to place
thet Dwight rock, to give it as large circulation
as they could in oxder to keep the gquaxrry operating
to fulil capacity. and thet they msede the rate into
Qalland in competliition with rock reaching Ozklend
by water from g guaxry at Rickmond and from other
guarries that came into Oakland by barge; that when
the Ixtarchange switching arrangement with the
Soutkern Racific was made the HEutchinson Company,
who operated that quarry at Dwight, immediately
begun to male prices snd make blds on placing thet
Dwight rock, oxr Hutchinson rock, at points on the
Sovthern Pacific in competition with the local xock
coming from wrat was kmown ac Leons quarry that Mr.
Klein referred to hero this morning ox the Calif-
ornie Rallwsy, and with the quarries that were send-
ing rock im there from Richmond by water."”(Irang.p.l4d)

© The testimony of thls witmess that the rock resching
Oakland by'wa.te.r carri.ers Lnflgenced the adjustment of the rate
by rall from Dwight to Oslkland was not substantislly refuted elther
in cross exsminstion or bty further direct testimony.
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IrI.
- nChat the statement ‘appearing on page 5 of the opinion
. that ,~

1The testimony also showed that the operation of
getting. the rock Zrom the Dwight. quarry into the
Qekland yaxd, where it was turmed over %o the
Sguthe:m Pacific, was practlically a yard oper-
ation.?

i3 exrronecus, nnsuppoz:ted by the evmence and contraxy
to the evl&ence.

- The testimony shows thal the traln crew performing the
freight work on the Osklend branch of the Atchison,Topeks & Sente
e moved 'to Oakla.ncl in the morning, handled the frelight at that
atation a.nd at the industry tracks under the di.rectf on of the
Oaklend sgent, and at noom, or as-soon thereafter 88 they reached
the Ogkland yard. wov.ld plek up emp'ty ¢cars and ::etum to the
‘quarry. The testimony further shows that this orew wonld, onm
occasions, mske the rownd trip in a per.i.od. 02 £our hours end
while the territory operated over 1s not entirely within yaxrd
Llimits and, therefore, necessitateg rumning orders from the traln
dispatcher, the distinction as between this crew and a regular
switching orew is not a.ppaxen.t. The wo rk as per:fomed when we
coxsider that the crew aid 'the switchl.ng between Bichmon& and.
Cakland, incluiing the quarry at R.Lchmond. axd the lndnstry t:r:e.cka
in Oakland ig ;pmtically a switching aervice -axnd ouxr declex&tion
to that effect 1s nost poas.tively susta.tned. by the testj.mny.

Iv.
"That the statemen‘t: appearing on page 5 of seld opmj.on
that,-

"It will therefo::e be seex that the Dwight rates are
or & low besis to meet water competition and the '
‘ competition from quarries located in the City of
Oalland, Iecns Heights, on the San Francisco-Ogkland
Terminal’ Rollways, and in thess respects at least
axe not falrly comparable with the rates from either .
" Piedra or Friamt',

ils erxromeouns, uwnsupvorted by tha evi&ence, snd is con-
trary to the evidence™. -
v.

That the manner in which the xate from ij.ght to Oakland was
3=




constructed has no bearing on tals proceeding; alsc that the rates
from Dwight to Livermors, Sen Remon, iidwey, Damfiile. Uenteca and
numerous other points on the line of the Sowthern Pacific were not
givezi proeper comsideratiom.

"'.I!heée allegatlons, IV axnd V, may be trested togethex.
Zxamination of the whole record shows 2 continual reference to
the Dwight rates and most certainly the Dwight-Qskland rate,being
the fowndation of the Dwight joint rates %o points on the Southern
Paclfic, 1s entitled to mmch sttemtlom. The anawer made as to
allegation II spplies here to a greater or less extent.

YT
"Thet the statement appesxring on page 6 of the opinion

in this proceeding, that,~

'The defendant, Southern Raclfic Company, wounld be .
raquired to short-haul Lftaelf If coxmpelled to
equalize the rates fxom an off-line shipping point
with rates from & shipplng peint locel to J.'ta line’,

is exromeous, unsa.pported by the aevidexnce, contrary to

the evidence,ete.™

The above q_uota.tion ras 1o pa.r‘ticula:r impoztance when
considered in comvectiom with the entire decision. "‘hia CQmmissJ.on .
has never pemi‘c‘ced 8 carr.i.er 'bo restri.ct :f.’a.ir oompetiti’on; 'Abnfa.
carrier mé.y. properly retain tra:tﬁé. -’to"- Its 6wn 'ra.ilsv whéﬁ ‘tha rates
'axxder which the revenne {g securea. aTe mot unreasonable, ’excessive
or cuscri.mj.natory | | ' | ’ | |

TII.
*Teat the statement that,-
'Rallrogd commissions generally, as well a9 the inter~
.. State Commerce Commission, have recognized the .prin-
ciple that a two-line heul 18 entitled to = proportion~
ately kighexr rate than & one-line haul’,
disregards the evidence in this proceeding”.

Oux ‘opinlon guotes Trom six decisions of the Interstste:

Commerce Cozmilsslion amd oné of this Commissicn.

The ma.m contention In this proceeding, as developed by




the exnibits amd the testimony, is that the joint rates from
Piedxa, on t}ﬁ.e Sents Fe, to points on the Southern Paciflc In
the Sen Joaquin Valley, sre discriminatory to the extent thet
they exceed by 10 cents per ton the unpublished mileage scale
of rates ususlly empioya& for & one-line haul between pointa
both of which are located in Northerm-Sentral Califorzia on the
ralils of the Southern Paciflc. |

It might here be.,‘ stated that an identical milesge |
scale is published by the Jestern Raclfic, thelr Teriff G.F.D.
X0.36=F, C.R.C.257, and this bass.s' is genexslly used by cerrlerxs
when commodity rates ere msde on rock between points in the
noxthem-central part of the Stats.

The testimony shows ‘ahat defendant hes for Tears,with
but few deviations, employsd the one-line mj.leagq scele, plus

20 cents pexr ton, when publishing rook rates for a two{l,ma havul.
The only tefritory where this basig is freqly departed from is
between Dwight, a polint on the Senta Fe, and stations ox the
Southexrn Pacific. Distribution of rook from the Dwizht guarry
is limited to points erouwnd Sen Francisco 3ay - Mertinez, Sen Jose
and Red.wood City.

The recoxd clearly 'shows that Dwight could not compete.
witk the querries located nearer ithe poiats of consumption in the
San Joaquin Valley because of the lower freight rates Lrom the
latter points. It theré.fo:;e follows that the rates published
£rom Dwight, slthough on a lowexr n;ile&ge : séale'than from fie;&xa.
cen have 10 effect whatever over the tdm&ge moving out of the
Pledrs q;ria.rry to San Joaguin Valley destinations. The Dwight |
rates, tI;e ragoxrd showé', weremarb.l.'éra:ily éstablished to meat a

competitﬁe situation and, originé.lly.m in the divisions of the

eaxnings the Southern Pecific Compaxy was given its full loeal |




mileage sca.le. These rates tnerefore az:e not :Ea:.zly compa.rable
wi’th the rates Vfrom 1='ie<‘:'.:r.¢.>, or :Erom other pomta th::oughont the
S‘ta‘he.‘

| | ".ri‘t:h reopect to the differential of 20 cen.ta we ea..i.d in
cm:r or.i.g.Lnal opmion-

"furthermorse, & two-lime haul rate that L1s less than
a combinstion of locals is obviously less remumexative
t0 elther perticipating company than & haul-locsl to
one line. The revenue xust be divided and in all
cases wnen Such two-lixe hsul revenue 1s split, one oxr
the other or both ¢f the lines must shrink their locals.
- So the question resolved ltself into: That 18 s resson--
sble sdditional charge for & two-line haul a8 compared
to & one~line haul? An analysis of -the Joint rates
contaired in the taxifls filed by the various caxrriers
wlth the Rellrood Commission shows that almost invari-
8bly the Jjoint rates are higher on rock,sand end gravel
than are the locel rates for the same distances, dut
not So high as a combinstion of locals.™ (page 8)

uIn reaching our conclusion ws have taken into consider-
ation that while the present Jolat rates of the carrlers,
defendants In this proceeling, arxe not oxn a waliform
bagis they are, however, to a marked degree based upon
an arbitrary over & ome-line hsul rate. The evidence
indicates that the existing Joint rates compare favor-
ebly with like rates in other territories for compar-
ative distances where troffic comditions axre similar,
and our conclusion is that the rates assalled sre not v
unresgonsble, wmjugtnor wnduly prejudlcial or discrim- ’

" Instory, and sm order Lz harmony with that conclusion
will be rendered."  (page :1.2.)

‘This allegation further recites that the dif::erential

of 20 cents por ton amounts to & termingl service charge of $10.00
per car at the interchsrge polat. The opinlon mekes no-reference
to' s terminsl charge or & switching charge and the mere Zact that
& joint rate for a two-lime haul Ls_less: thexn the 'comﬁinatim of
local rates but higher than ax wnpublished mileage scale for a
o‘ne'-iine keul, 18 no indlcatlon that it carries with it & switch-
ing cherges '’ |

 The declared primciple that e two-line hewl imvolving
a short distance is oxdinexlly entitled to & higher rate tba.n a
orne-line h.e.nl for the same distance IS so fixmly established that

it needs 1o seriovs consideration. Te £ind nothing in the
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petition or in the oral srgument 1o here warrent any chemge in

our conclusion.

TIIX. '
"That the statement of the Commission appesaxing on
.pages 8 and 9 of the opinion, conmcerming the Joliut
rtate from Dwight to Lerom is not supportaﬁ by
the evidence.”

The ASsistent Genersl Trelght Agent of the Southern

Pacific CQmpany‘ In his testimony (Trems.p.88) referred to the
merner in whick the joint rates were published from Dwight, on
the Sants Fe, ,ﬁo polnts ox the Southern Pacific, and qu.o-tqd" as
bis suthority this Commission's Form 63,0.1389,dated lMarch 29,
1917.. The rates from Dwight to Nexoly are sPéciﬁcally set forth
In the €3 a.uthciciz&t.ion mentloned snd, therefors, that paxrt of the
decision dealing with the rate fxom Dwight to Beroly is not out-
slde of the record, &s all of the z-a‘te/s from Dwight to poimts ox
the Southern Pacific are covered by thet suthorlzation. |
It does not appesx that the complalnent hes been dexted
any of its rights, and under the ciroumatances as outlined sbove,
and the rates helng in the same genexal territory, we ‘ses 1o
impropriety in melking use of tkhe Dwight-Feroly rates comtained in
the document referrsd to by ths witness, 'and whic}i Ls' a part of
the officlal file of this Commissfon. |
) Thet the opinion erroneously considered the statement
of rates shown in Southern Pacific Exhibit "B" on the grounds
that tke witness for defendsnt I;new nothmgﬁof the clrcumstances
or c¢comdltions surrovnding the establiskment of the rate. ”
In our opilnion we sald: |

"he defendant,Southern Paclfic COmpany filed an exhibrh

(Defendant Southern Pacific Compexny's BExhibit B) show-

Ing rates ox. crushed rock from Pledra t¢ points. in Cal-

ifornia on tne Southern Pacific limes,comparsd with two-

lins hsaul rates in other territorlies for the ssame dis-

tences, in part as follows:
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One of tke most satisfactory tests of the reasonsble-
'ness of rates ls a comparison of the retes of other carrlers op-
erating in the same general territory under like conditions:

No referexce Ls. msde to this exhidit In sny other part
of the opimicn and consideretlion wes é.nd always 18 given to the
290t that the velue of such exkibits depende o & great extent
wpon. the proef of the.similexiity of transportation conditlons.

Z. :
Tris paragraph oL complainant's peritiom for reheaxring and
modificatlion of findings and order, states:

"Thet the statement appoaring on page 10 of the
,opinion in this proceeding showing comparison

0% retes Lo erromeots and walawful snd In this

bohsalf petitioner remectfully alleges that the

retes therein. quoted were not im evidence, and

complainant hod xo op'oortunity to test, expla.ﬁ:

or refute the same."

There Is mp presumptlon of error erising from the fact
thet the. Commission in 1ts decision has seen Zit to incorporste
therein & table of rates applicable within the territory attacked
by, the complainant, inssmuch 88 1t has not been showa, neithex does .

llin
it follow, that ssld table bas beem in suy way a?: axr:.vmg
ot the conclusions end findings of the Commission in .Lts declsion.

- In all matters brouwght before it the Commission makes
evTery. effort to obtain facts bearing upon the issue presented énd.
from these fects endeavors to formmlete & decislion squitable to
all parties. In view of this we feel the exceptlion made Is not
well tolten. | |

This paragreph 0 complainant's petition attacks the statement

on page 10 of the Commission's declsionm, resding In paxt:

"Trat complama.nt wrges that the difference in
frelght rates has kept it cmt of important
ma.:rkets"




I mie under an entire misspprerension of complainsnt’s position
in this proceeding. That complalnsnt has simply urged that the
imposition of umreasonsble rates upon its products has the effect
£ depriving it of certain business, snd that if those rates had
bean adjusted uwpon & 'bas;& admitted by defexdants to ‘oel reagonable
it would not heve been deprived of said business.

The Commission would refer compleinant to pages 8, 14,
15, 45 and 47 of the tranacrip’t; where gre'g_‘t stresz has been lald
. upox the inablility of the complalment to diéi:osa of its products
in vericus markets, claiming it was unsble to do dusiness at
certain points.

Ve wounld particularly refer cpmp}aina.nt to page 15,
and quote, in paxt: ‘

"O0ur people were so dlscourasged that we were losing

81l this business that they finally wanted me to

go over to Chlecago $0 See ilr. Chambers x * xW.

4s hereinbefore stated, the compmmant hes failed to
prove its contention that tkhe Joint rates of defendantcarrhez"s |

are uxreasonsbla, and for thesSe reasoms the éxoeption- mnade by com-

plalyant is not well taken.

XII.

This parsgraph of complainant's petition for rehesring and

modification of findings and order attacks the Statement eppesring
on page 1l of the opinion and order, readlng a8 follows:
"No substantlal evidence was offered assalling the
-volume of the local and joint rates and nothing
gppears uponthis record to indicate that complain-
snt 1s in any way prefudiced or suffers eny dis-
adventage in its business hy reasonm of the rates
attacked.” _
Arxd alleges that .i.:t; dild not assall any local rates whatsoever, and
that the wncontroverted evidence shows that the joint rates are

excessive in volume, and that complainant suffers prejudice and




great disadventage. by reasor thersof. .

Wklle the decisioxz was brosder then necessary for
sdjudication of this matter, yet racognition.mmst be given to
the fact that the issue s covered by the petition of Intervention
therein. TWe could eliminate the words "Local and" and it would
not in any =ense change the &eclsxon.g u . o

Titk reference to the laat part of the paragraph“lthe
Coxmission must relterste that outsile of the disebility of conm-
plainant to compete in mazkets whoxa .1t could not Possidbly get
into withont being givexr a preferenda over othex qnariiea; com-~
plainant is 0ot dlserimingted egainst in eny degres.

XIIX.

Retitionexr here alleges that the statement appearing on
page 1L of the oyinionAto the effact‘thgt the complainant suffared
& handicap by reason of its geographical lodation, is entirely
uawarranted by soy evidence introduced in this proceeding.

The paragraph referred to resds:

™lo substantisl evidence was ¢ffered assalling

the volume of the locgl or jeint rates and

rothing appsars upon this record to indicate

that compleinant is in apy manner prejudiced or

suffere sxuy disadventege in its business by

reason of the retes sttacked and 1f the complain-

ant does suffer & harndlcap it is by virtue of

“s geographlcal location as related to its

markets. This Commission has repestedly held

that Lt cannot equalize geograpnlical locations

or marxeting conditlons mor relieve commexrcisl

randiecaps.” : -

The conclusion-here reached by-thﬁ Commiasion.ra borne
out by the record Im the proceeding sui we belleve 18- entirely
propex. ' a

Xenifeatly, If the complainent were not loceted at &

point: requiring a two-1line movement of its rock shipments this

complaint world never have beexm brought and the geographléal~
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location sppesrs to heve everything to do with the bringing of
this proéeed..mg.

This allegation also contends that the Comuission's
opinlon practically resulted in an intexrchange charge at junetion
yoints. An answer to this a.llegatioxi is covered by our answer to
allegation Xo. VIXI, end will not be further dealt with.

nv -

Complainant's petition for rehesring, in parsgraph XIV

stetes:

"Petitioner further alleges that the Cormission
disregerded entirely the evidence of complainant
ralating to rates from Piledra to points on the |
MoKLttrick bramch of the Southern Paclfic: that
said evidence skows conglusively that safd rates
are rade ond constructed on an Inconsistent
basis end said opinion and oxder of the Commission
does not In sny way correct or modify the ssamel

Zvidence submitted by the complainsnt dealing with ratesm
from Pledra to polnts on the MeXittrick Branch of the Scuthern
Paciflc Company hsas beezi thoroughly analyzed, and Deolsi.on Yo.xr0619 |
of June 23,1922 was Lssued a.fter & very careful rev.!.ew of the entire
rete situation. '

4% the present time, a3 shown by “the table of rates below,
appliceble to the MeKittrick Branck, from both Pledrs and Frisnt,
and taking inte conslderation the fact that the plant of the com-
pleinent is handicapped by L1ts geographical location, m is on

o gqual besis fo e..Ll .~Po.1.nta on thet branch wlth the exception ot

Lokexn, MaKittrick and 0113 Prior to July 1, 1922 the arbdltrery
fn favor of Frient was 20 cents a tor when destinmed to MeXittrick
end Olig 2nd 10 cents per tom st Lokern. Eowever, vhe 10 per cent
reduction effective July 1, 1922 reduvced the axjoj.traxy a8t Moﬁittrlﬁk
and Olig to 10 cents per tom. 10 all other polnts on the Mol_cittr;c_k
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Branoh both Fiedra and Friant are on 'ax equal basis, no_twifhsrtand-
ing the fact trhat traffic from Pledrs moves over two lines. ‘

The following table shows conclusively that the plant
at‘ ?i’edra. is ot in emy woy discriminated against becauss of the
fact that the retes for & single Iime haul are made upon the basis
of the mileags scale, to which L3 added less than the 20 cents
pex ton arbitrary ox traffic moving vis the Atchison,Topeka &
Santa Fe and the Sowthern Pacifle Company:

FROIC PTZDRA (.A.tchlson.:‘olmka & Santa Pe,
(Southern Pacific Company.

+ Mileage : ‘
: Scale Mileage Scele plus ‘
, _ .‘.a.te per: pexr 100 : 20 per ton,2-line
To ~ = Pariod -ulea.na 100 l‘bs.. lbs. = haul- Aer 100 lba.._
Gosford ~s/so/zz : 1::3 : 74 : 6 gf. 7
221 i ei.: B¢ 63
"‘attomvi.llow 6/30/22. : w7 : 6% : 7%
. =1/ 122 - 188.7 : 6 : 6 - & A
Lokem :6/20/22 + 159.9: 7 : . 6% : %
: v/ L/22 L A - S 7
- MeXittrick . :6/30/22 : : 8 7 : . 8
27/ 1;22 : 170 : 7 : 6% : (4
Qlig :6/30/22 : 192,31 : 8 i 7 5 8
-7/ 1/22 : 7 : 6% : 7
TROM FRIANT ( .:ou‘cham raciﬁo Ioca.l)
: Mlleage : Axbl.trary in favr~
: Scale i or of Friant,
:Rete por: per 100 :  per ton.
70 : Period :lfleage:100 lbeo.: Ibs. = o
Gosfoxd. .6/30/22 141.9 8 7. o 6% -
27/ 1/22 : 141 : 6% : 6‘_'5.." : -
Buttonwillow:6/30/22 : 165.7.2 7 = 7 : -
=7/ .'L/.,z - : g : &% : -
LZokern :6/30/22 = 170 = 7 = 7 : 10
-7/ 1/28 s 8 o 6k : 10
MeKittrick :6/30/22 : 3g9 : 7 : 7 : 20,
‘ 27/ 1/22 - 180 : 6% : 6% : 10
olig :6/30/22 : 188.1 : 7 s 13 s 20
| 7/ 1/22: v o6 i1 - 10

)..-. 4




In view 0f the foregoing the Commission feelgs thst the

findings contained im 1ts Declsion No.l0619 sre sustaimed snd
Should not be amended or modified.
V.

that many rates from Piledra to points in the Sem Joaguin
Velley have been constructed on a combination of an vapublished
miloage 8cale, awd that the ordexr of the Commlsslion in this pz?o-
ceeding sanctions snd suthorizes rates higher than seld mileage
gcale over Junction points. |
| Petitloner fails to point out eny Joinmt rates from
Pledrs higher then a combination of the unpublished nileage scale.
If 22y such rates are now in e'ffect adjustment will be mads.

The question before us was thé alleged unxeasdna‘bleneas
exd the discriminatory nature of the joint rates om crﬁshed rock
fron Pledrz, a pbint on the Sante Fa, to stations located on the
Southern Pecific snd complalnent relied strongly upon & comparison
with the rates anplying Lrom Dwight.

Zhe testimony. however, was t0 the effe'ct that the
Dwign‘t ratas were on o low basis to meet competitive conditions,
rad been published many years ago, and that the defendsnt had
consistently declined to establisch that besis of rates at other
points ox its lime; clso that dv;ring federal control and since
efforts had been made to repmblish the rotes to the basis of the
20 cents per ton arbitrsxy.

The testimony further chows that the quarry at Dv}ight,
aven at the low jolnt ra.‘t':e‘s: wes uneble to market its products
. beyond Saxn E‘r&ncisco bay polnt..., thexrefore 8 comparison of the
rates anplying from Dwight to points J.n Noxthexn-Centrel
Califom:.a with those epplying Lrom Pledre to points in the San

Joaquirn Velley, d.oss not show the Pledra rates to Pe wnreasonsble,
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&S the competlition whick was tae chtor in fLixing the Dwight

rate does not exist at Pledra. A comparison of tre acfwl rates

peid by this complainant with rates a competitor In another part |
of the state would thaoretically yay for the seme distance hanls,

fails to prove discrimination. | -

It was not shown by sny of the testimony or exhibits
taat, per se, the Pledra rates were unreasonsble or discrimin-
atory simply because & lower rate was m.‘effec:'t_: from Dwight.

Nelther the orel argument, the case citatlons, nor the
recopsideration of the wacle record has convinced us that the
former opinfon and order should be either modiffed or set ssida.
The petltion Ls dernied.

Upon further comsideration of the record In the above

entitled proceeding and of complainant's oral sxgument for re-
hearing, ‘

I IS ZERESY CROERED that tho sald potitiom be and it
18 hereby denied.

Dated at Sen Francisco, Californlia, this ,_Z / dsy of
i o . ‘

W 1922.

Commizasioners.




