Decision No. U QZ{

' BEFORE THE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA

Lillian M. Stewart, E. C. Eill,
F. M. West and EHenry West,

Compleainants,
-7 S= Case No. 1741.
G. E+. Richardson,

Defendent.

Clyde Bishop ard M. B. Wellington, dy
N. B. Wellington, fox Complainants.

Allen & Iyon, by C. R. Allen, for Defendent.

BY TEE COMRISSION:

OPINION

Complainants herein are engaged in the bdusiness
0f rancking near Tullerton, Orange County, California. - They
are owrers of land adjascent to, Or nesor, o certaln rampch own=-
ed ani operated by dc¢fendant, G. H. Richardson. Defendant
is the oﬁner of a water system, deriving ifs supplyvfrOm a
well or wells located upon his land, from which system com-
pleinants heve obtained water for Lxrigation puxposes, for
e poriod of spproximately eight yesrs. Certein complein-
ents have likewisé ovtained water from sald dofendant for
domestic purposes also for o period of spproximately eight

yesrs.




In their complolnt, those complainanté allege that
said defendent now rofuses to continue such Service of water
tp ther upon their yprexises unless wmd until they shall sign_
en agreenment with sald defendant walving their xight to be
supplicd with water except at defendant's discretion; that
_ they heve refused to sign such snm agreement; that by reason
of such refusal they have been Geprived of the sald water by
defendant, and that their lands have.béen, ozd vAll be, démaged
becouse of the refusal of defendant to deliver such water.

In his answer, the delfendant denies that the Reil-
road Commission of the State of Celifornis possesses Juris-
diction to hear and determine this case on the ground that the
defend&nt is not 2 public utility according to the luws of the
State of Californisa; and defendant alleges that he Las never
furnished to complaina@ts axything but surplus water from his
pumping plant, end theat the coxplainants snd other persons rew
ceiving water Lrom the delendunt secured séia water upon the
pnderstanding that it wes only surplus water. The answex
2dmits that there I1s no other watex supply avai;ablc to said
compleinents at the prosemt time. | | |

A public hearing in tais procceding was neld befoze
Exeniner Williems at Fullertbn,‘Cdlifornia. The evidence
there adduced showed that defendant is the owner'of‘és,ao
acres of lapd, planted largely to citrus frults. When hc first
vogan furniching water 0 coﬁplainants or their predecééSoré.
he hzd a small pumping plant on his piOperty, producing approxi~

mately thirty-five inches of water. Later, he sank & new well,

installed more powerfui pumps and secured & flow of spproximate-

1y seventy-five inches. He contimued to supwly the persons

formerly supplied by him, and at variows times undertook to




supply other comsumers. The evidence showed that approxi-~
nately hinofy acres, in addition to his own 45.80 acres;vhave
been irrigated from this well, and thet cpproximetely Loriy-
five scros of this ninety are set out to oltrus amd other
fruits and walnuts. | Defondant did not single out favored .
individuals, but served sll who applied, within the area con-
venlently served by his system. -The evidence showed that
defendent never refused to sell water s requested until after
& diZference of opinion with one of'thé precont complainants.
It was then that dcfendant demconded of these consumexs that‘
they execute tkhe new and drasfic agreement above-menxiohed.

On their refussl o to do, defemdent shut off the watez.

(At the hearing it wee stipuleted thet sexvice of weter should
be reéumed by defendant vending declsion upor the matter by'the

Commission, payment to be made at tbe rates chaxged by defend~

axnt just prior to the shutting off of the water.)

It further appeared at the hearing that, witk the
exception of the cace of one consumer (not one of the compladn-
ents herein), no other present source of water supply exists
or is availsble to those versons. Their use of water fqr ix-
rigation has, in most instsnces, averaged once & month per
concumer during the irrigation season, and the efidence showed
thet defendant’s pump has not been xrun more than one-half of
the daylight hours, even during the héaviest Lxrigation vexlod.
Thile defendznt declared that he kad oply held himself out to

. 801l water Lo these persons when ho 4id not himself peed it
he, neverthelecss, adnitted upon cross-exemination fhax. 6ther
thar by meking them wait tkheir turn, he ne%er refused to supply
any of the complalnants with lrrigation water wntil the oécasion
when he shut off the water completely. Defordant makesino clain

that he no longer possesses moxe water than is needed for his

3.




own renck, and thexefoxe, sssuming that he held himself out
to sell only "surplus water," he still possesses & surplus
more than =dequate to supply the present corsumors.

It therefore gbpears clear %o the Commission that
the defendant 1c, and has, for sometime pest, been,operating
2 water system which must be ciassed ‘as' a public utiiity. We
have carefully considered the suthoritics cited dy counsel for
the defendant; snd have arrived =t the conclusion that the pres-
ent case is clearxly distinguishsble from them. In the ¢case of
Story v. Richardson, 61 Col. Decs. 785, the plant was built
"primarily and pxeeminently" for supplying tenants of plain-
ti££%s own building. In the present case it would seem that
deferdant, while already cerving come. consumers, installed a
pleat considersbly” lsrger thexn he would necd for his own ranch,
and that thereafter he undertook to supply othor consumers,‘Wb.

think this is clear evidence of intent %o serve these consum-

ers, and & dedicatiorn of plamt and water to thls pudlic use, at

least, so long as defendant should possess a surplus of water
ovor and above hit own needs, though we exvress no opinion at
this time wupon this latter point.

In arriving at this conclusiorn, we have sought to

2pply to the vresent situation the test lald down by the

Supreme Court of this State in the case of Van Hoosear Ve

Reilrosd Commicsion, 184 Cal. 553; 194 Pac. 1003, inm which

the couwrt, speaking through Mr. Justice O;ney; saia.'(p. 554) :

"The test o be ayplioed is whkether ox not the
petitioner hold himself out, expressly or implled-
1y, o5 engaged in the business of supplying water
to the pubdblic as 2 class, not necessarily to sll of
the public, dbut to any limited portion of it, such
vortion, for example, as ¢ould be served by his
systom as contradistinguiched f£xom his holding him-
solf out ac corving or rcedy to cerxve only particular
individuals, either as o matter of accommodation or
for other roesons peculiar ard yarticular to thex.




(Thayer v. Colifornia Dev. Co., 164 Cal. 117
(128 Pac. 21); Pinney ete. Co. v. Los Angeles
2g et¢. CoO4, 168 Cal. 12 (4m. Cas. 1915D,471,
L.R.4. 1915C, 282 (141 Pec. 620); .A4scociated
2ipe Line Co. v. Railroad Commission, 176 Cal.
518, (L.R.A. 1918C, 8492 (169 Pac. 62): Allen
v. Rellroad Commission, 179 Csl. 68 (8 AuTleRe
249 (175 Pac. 466))." o

We have 2lso considered the discussion relative to
general poliey to wkich the Supreme Court gave expression in

the caze of Van Hoosesr v. Railrosd Commission, supre, and

heve arrived at the conclusiorn thet, as in thet case, the per-
ticulear circumstanceé heroe involved make 4t impogsible for us

Vo conclude that the plant in gquestiorn is other than o pudblio

utility.

_ At the hearing, evidence was sdducod showing the
original cost of deferdant’s plant, the cost of operstion
thereof and the rovemue recoived. From this evidgﬁce it ap-
pears thet defemdsnt hac recoived from the emounts charged by
him a fair and reasonsble return upon the value of hig plant

and services.,

- The oxder will, thereforc, vrovide for the continuance

oL service at the rate heretofore éharged,_which said rate shall
be filed with the Commiszsion, and shall constiitute the legal rate

until chonged in the manmer provided by lew.

Complaint hoving been made to the Reilroad Commis~
gion, ag entitled above, 2 pubiic hearing having been held,
and tke matter having becn submitted and bé:ns now ready for
dccision,

IT IS EEZREBY OXDERID, that G. E. Richardson, the

Sa




defendsnt horein, be, snd he is hereby, directed to contimue
wator Sorvice to the complairants named hexein, and to such
other consumers aS he has heretofore sexved with water, elthex
for irrigation or domestic purposes.

‘ IT IS FTURTHER OFXDERED, that the said G. H. Richord-
sor £ile with thic Commisszion forthwith the schedule of rates
fornerly in effect for sald water service, as & present schedule

of rates for such cervice.

, Jh
Datod ot San Franmcisco,; Cslifornis, this 7/ sy
of Octover, L922.

c/

Commissionerce.




