Decision No. 1=

BEFORE TEE RAILROAD COMLISSION OF THE STATE OF CALIFORNIA

Island Transportation Company,

Complainant, ‘
vs. ) Case No. 1798.

Detontazs.. ) /7 @ j @

A. B. Roehl, by Benjamin Walters, for the

o Complainant.

Gwyn H. Baker. for the Defendant.

Chaffee EZ. Hall, for Bay and River Boat Owners'
Aasoci&tion,a tervenors. .

Geoxge W. Freetky,

BY THE COLIISSION:
- - oyrnrom

On Angust 23, 1922, the Island Transportation Company,
£iled with the Railroad Commission & compiaint agalinst George W.
Freethy. On September 28, 1922, at the first“ﬁearing in this
proceeding the Bay and River Boat Ownors' Assooiation, dy its
Secretary, John S. 2. Dean, £iled a petition in intervention.
| The complaint Ls %o the effect thet the defendant,
George W. Freethy, is engaged as & public utility and common
qaxrier'ofﬂproperty on San Francisco Bay and its tributaries. in
competition with the complainant. and khas on f£ile with the Rail-
road Cémmission taxiff setting forth the rates, rules and regu-~
1ations'under which the common carrier business is transacted;
and that, notwithstanding the filing of tariffs, the deéendant
bas failed to observe such tariffs end has been charging aﬁd
collecting rates in contravention of the tariffs and in violation

of Section 17 of the Public Utilities Act. It is specifically
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alleged in the complaint that the defendant on or about June 12,
1952“ noved s consigrment of lumber in barge-load lots from Bay
Point to Stockton, against which there was charged and collected
the rete of $1.75 per M. £t. B.M. in liew of the lawful pﬁblished
rate then in effect of $2.25 per M. f£t. B.M. The complainant
prays that the defendant be compelled o cease and desist £rom
the collection of unlawful charges, to xeturn to its patroms
all over collections, and to recover all undex collecfions; also
that the defendant, 1f found guilty, be penslized in conformity
with the provisions of the Public Utilities Act.

Tae petition in intervention of the Bay and River Boat
Owners' Association alleged that the members of the Assoclation,
of which both the complainant and the defendant are members,
operated approximdtaly ninety—five per cent. of the equipment .
employed in the tramp and irreguiar freight service upon the
inland waters in the central parﬁ of the State of California,
and that the Associmticn was interested in the enforcement of
the rates published in the regular tariffs om f£ile with the Com~
mission.

Public hearings were held before Examiner Geary on
Septembexr 28 and October 27, 1922, at San Francisco, and the
matter is now ready for decision. |

The specific rate published for the movement of lumber
in barge-load lots from Bay Point to Stockton, is $2.25 per M.
ft. B.X., a3 shown on Eage 17 of Bay'andvﬁiver Boat Local Tariff
No. 2, C.R.C. No. 4, issued August 25, 1920, smd effective
. August 27, 1920. In support of its contention the complainant,

through the teatimohy‘of the manager of the Island Transpo:tatioﬁ

Coxpany, endeavored_to show that the particuiar consignment of
lumbex moved from Bay Point to Stockton was solicited by the

agent of the 6omp1ainaﬂt. but that the sexrvice was not secured
by reason of the fact that the defendent had agreed.tolmove the
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consignment for the abipper, San Joagquin Immbe:if Company, at a
- rate 'less than the published rate of &2.25, the ‘inferegnce'being
that the consigmment, if given tO'the'defen&anf Georgehw.
: Froethy, would be charged at a rate of wl.75 ver M. £t. B.l.
The" defendzm‘c George W. “reetlxy. was called. a.s a.

witness on behalf of the compla.imnt, and on direct examipgtion; :
gave the following testimony: B

"MR. WALTERS: Q. Who 444 you make --who did you desl With
particularly when you hewled this lumber?

i (by Mr. Preethy) Who did I deal with?

Q. Yes, who did you make your bargain with to haul the
lumber, who did you speak to? ~ Ae MXr. Ingsls.

Qe lUr. Ingals is the manager of the San Joaquin Lumber
Company° e A. Supposed to be, ain't he?

Q. I am asking you, is he the managex of the San JoaquLn
Lumber Company" ' A. As far as I Imow he is.

Q. What arrangements did you make With Mr.. Ingals?

" Ae  Arrengements did I meke?

Q. Yes. i. I made arrangements to haul his lumber. .
Q. With Ur. Ingals. ' 4. Yes sir. "

-

Q. To heul the lumbex? A. Yes sir.
Q. What price did you agree on? A. :3%2.25"& thousand.  *
Q. You aia? 4. . Yes sir, and thst is'what I got pafd
£, t00. “ |
Q. Was that paid a8t one time? A. Yes sir, eveiyl
‘dollar of 'i't. | |

Qe Thexre was no conversation about & less rate than $2 2567
A. No sir.

Q. Between you and Mr. Ingals? A. No sir.
Qe You ssy, "No sir"? ‘ 4. He t0ld me ke thought

the lumber could b;'hauleé. at less tham $2.25. He geve me sbout
the same talk he gave youw, I guess. | ‘
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Qv And Jou agreed to haul it Zox $2.25? A. Yos sir.

Q« But no less? A. No sir.

Q. And you got paid %2.25 when you f£irst received any pay-
ment at all? A. Yos six.

Qe You did not at 1o time ~- was this bayment made at one
time? " ‘ 4. I told you yes once.

| Qe Ybn did not accept any portion of that $2.25 in payment

at any previons date? A. No sir, not ome nickel.

Qe And the omly payment made was @2 25 a thousand?

4. Yes sgir.

Q. In £a127 4. Yes sir.

Qe 'ﬁhen was that paid? " 4. Oh, I sent him the bill
‘there on the Tirst of August. ' A ‘ |

Qs 4And the lumber was hauled when? "A. Well, the

last load was hauled «-

Q. The first load? A. T don't know, Juae or
July ~- Jﬁly,.x think. I don't remember eiaetly the dete.f
(Transeript, Pages 10 and 11.) o
o In ‘connection with thie testimony of defendant Preethy
there was introduced as Exhidbits. 1, 2 and 3: & bill for 303,420
feot of lumber at rate of $2.25 per. M., making 2 total charge
of $682.69, rhotographic cepy of a check dated August 28, 1922
issued by the San Joaguin Lumber Company in the sum of $682.69
and the memorandum slip which acconpanied the bank check.

At the second hearing, held Ootobher 27, 1923 the
manager of the San Joaguin Lumber Company, the consignee of the
cargo in ouestion, appeared 88 & witness, having been subpoenaed
by the complainant. This witnecs, after explaining on direot

etaminatien, the menzer in Wwhich the 1umber ehipmenx was
delivered to defendant and the conversaticn which toom place

in connection with the. movement, tost&fied on cross examination
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a3 follows:
"MR. BAKER: I show you s paper marked Defendent's Exhibit
No. 1 and I ask you 1f that is s copy of the "pill rendered you
for tho hsuling of the lumber (handing to vitneas)
A;/(ggsmgir?n %iz)ia a duplicate of the bill I have here.
Q. And thst is the bill which you paid? i. Yes sir.
Qe Now, I show you a paper marked Defendant's Exhibit >
No. 2 and ask &ou if that is a copy of thc,oheck,'a true ;nd
correct copy of the check (handing to witneszs)? Ae Yes sir.
Qe I will ask you 1f the original of that oheck was cashed?

A. Yee sir.

Qo I will ask you if any refund of the amount paild by that.

check wes ever made to you in any source whatever? A. No sir "
(Transcript Page 103).

| The chief aocountant of tho Rallroad Commiasion. aoting
undexr instructions. made an iaspection of the books of the de-
fendant, and rendered a report of his f£indings. The matexial
Part of this repoxt was & verification of tha2 toetimony_given_
by the defendent. The report showed tast there was recorded
in the journal book of the dofondnnt 1tomo covering the shipmonts,
showing their movements from Bay Point on June 12 and 13 and
July 27, 1922. The journal showed the numbeyr of feet of lumber
to be the same as coverad by copy of invoice, entered as Exhibit
No. 1. The check book of defendant also recorded the fact that
under date of September 2, 1922, a check for $682.69 was deposited
in the banke. We, therefore, have a comp;ete verification of
the statements made in the testimony of the defemdant and of the
mannger of the lumber company. Following the last meeting, as
ber stipulation entered into, & deposition was secured from fne
bookkeeper of the defendant.. This deposition was teken in the
office of the com;plainant‘s attorney, and verifies the report
rendered by the chief accountant of the Commission and also tho

testimony of the principal witness.
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The defendant presented no testimony, all of the
testimony given by Mr. Freethy being secured while on the witness
stand as & witness called by the complalnent. |
| It is to the interest of shippers and consumers that
cerriers adhere striectly to published rates, and it is slso
e3sential thet deviations from the publisked rates be discouraged
by adequate liabilitiea and penaltlies; it is within the power of
this Coxmission, under the proviaions of the Publiec Uts.li.ti;a Agt,
to ag8es8s f£ines and terms of luprisonment. Therse have boen. |
frequent informel complaints filed with this Commission alleging
that certain common oaxx;iera opexrating in the San Francisco Bay
district have viclated their publlished tariffs, but the Comisalo#
has received no substantial proof of such vioclatlons of the law,
and none has been presented Ilun this fqma.l éroceedmg. It is
not upon the charge alone that & party can be convicted; 1.1'. takes
the charge, supported by the evidence, to make & case. Ve hexe
have the charge, but the evidence does not prove the charge.

~ Upoﬁ consideration of this whble cage, we are of the
opinion that the evidence does not sustsin the charge that an
offence a.gamét the law was committed by the defemdant, and it
follows that the case should be dlsmissed; and it is so ordered.

Complaint having been made that the defendant charged
frelght rates different from those published in lawful teriffs on

£ile with the Rallrosd Commlissiox, & public hesring having
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been had, and it appearing to the Commission from the findinga |
set out In the foregoing opinion that said complaint ia ‘not well
founde& and should e dismiseed,

IT IS EEREBY ORDE3ED by the Railroad Commission of the
State of California that the complainx herein be,and the asme 1s
hereby dismissed. , o

Deted at San Francisco. California, this _ﬂ{i& da& of
November, 1922.

Commissioners.




