Decigion |\ Dl |
BEFORE THE RATLROAD COMMISSION OF THE STATE OF CALIPORNIA.

We W. ALLEN and JOE OLINSKY, -

- doing business as a co=partner=
ship under the name of COAST
LINE FREIGET AND STAGE COMPANY,

Complainaats)
VBe
MILT0W MOYLES, J. W. MATHEWS,

GUS DAUBENICK, PETE LUZZI; 814
ED BARFFy

Case Noe 1740,

Defen da.ntgx .

Devlin & Brookmen, by Douglas Brookman, for
' - Complainants;
Je Wo Kingren for Milton Moyles, Defendan
Pete Luzzi, in propris persona, Defendanti
Ed. Barff, in propria persons, Defendant,
Plersol & Stone, by Leonard Stone, for Gus
Daubenick and J.W. Mathews, Defendantse

»

BY THE COMMISSION:
O0=2=I-N=I-0=N

In this proceeding; Allern and Olinsky, a copartnerw
ship“ozaerating under tke fictitious name of Coast Line Freight
‘and Stage Company, complain of defundants and aliege that said
. defendants, énd‘each of them, are witkout legal aunthority or
cert.’gﬂca‘te of pudlic cozvenience from the Railroad Commission
operating regularly over the highways of the state iz the
business of a common carrier, either of passenger or freight
c}r of passenger and freight; that cuch alleged illegal opera=
tion is conducted over routes over waich complainants are duly
unthorized to operate passenger and fre ight operation under
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the provisions of Chapter 213, Statutes of 1917 and amendments
thereto: that the ailege& illegal operation is unlawfully iﬁ-
fringing &pon the rights of complainants and is depriving ssid
compleinants of business to which 1t is entitled and whioh if
the alleged unlawful operation were not belng conducted come
plainants would obtain; that the alleged uwalawful oparatioﬁ
complained of is in violation of the provisionsof Chapter 213&
Statutes of 1917 and amendments theretoy and is in contempt of
the Jurisdiction and authority of the Railroad Commigsione
Complainants pray for an order of the Railroad Commission find=
ing that defendants; and each of them, have no right to operate
as & trahaportation company} as defined by the provisions of _
Chapter 213, Statutes of 1917 and amendments theretof over the
public highways and on the routes referred to in the allega;
tions of the complaint; that the defendants, and each of themﬁ

- are operating in'violation of the hereinabove mentioned statu~
tory enactwents and of the authority amd Jurisdiction of the
Railreoad Cemmission; and directing the defendants to immediate-
lﬁggease aﬁd hereafter discontinue the'alleged‘unlawful opera~
tion.

Defendants, Milton MOylesﬁ Gus Daubenick, Pete Luzszi
and Ed Barff, filed their answers herein, such answers being
general denials of the material allegétions of the complainte

© 4 public hearing on this matter was conducted by Ex-
aminer Hendford at Fort Bragg, the matter was duly submitied

and is now ready foxr decision.

Complainants'alleged unlawful operation has beeh=con~

ducted by defendant, Milton Moyles, in the operation of auto

stages as & common carrier of freight and fassengers betwéen ‘
Point Arens and Fort Bragg and intermediate points; hy defbndant; N
Je We Mathews, ln the operatidn of auto stages for the carriage (_"

of freight between Port Bragg and Elk and intermediate pointa:'
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by dsfendant Gus Daubenick, in the’ operation of anto stages ag a
common carrier of passengers oatween Caspery Fort Bragg and inter—
ediate points; by defendant, ;ete Luzzi, in the operation of anto

stages aé a carrier of passengers between Albion and Fort Bragg
_and intermediate points; and by defendant, Ed. Barff) in the
operation of auto stages as a carrier of passengers betwoen Little
River and Fort Bragg and intermediste points.

Defendant, Pete Luzzi, & witness for complainants, testie

fied that he had carried passengers for cbmpensation betweoxn

Port Bragg and Albion, that he has neither owned nor operated

& machine in such service during the eight months previous to the
hearing, and that he did not provose 0 re-enter the business of

8 passenger carrlier.

Defendant, J. W. Mathews, called as & witgess Tor com.

pl&inan’ca tostified that he hauled beef and cream by auto tmck
between Fort Bragg and Greeawood and intermediste points. mhia
defendant testified that ke had been doing similar hguling for a
perid& of four years and that he held himself out to do héuling
of any oommodity offered at a wate of three~quarters of s ceant
per pound, also that he hauled to points not over one mile digt-
ant Iiom the main route between Fort Bragg and Greeawood at a
rate of $1.00 per cwt. The name of this defendent is shown ag
a commercisl hauler in tae February, leazﬁisaue of Motor Trans-
rort Shippiég Gulde, as serving the territory betwsen Foxrt Braég.
and Greenwogd &t & rate of £1.00 per cwt. on Pirst-class com~
modities, ahd in explanation of such listing witness testified
that the information was solicited by the publisher of the ship=-
| ping guide and that a .response was made to suck request, although
no amount had becn paid for such representation in the publica=
tion. The witness testified that he had been advised to apply -

to the Rallrosd Commission for a certificate of public convenience
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and necegsity but had made no application or other inquiry to
the Railrosd Commission &s 1o his status as an operator or a8 to
whether his operation came within the provisions.of the statutory
Iav. This applicant sncceedqd to the dusiness of one Orawayf
e wholesale'butcher;'ana began hauling mest wnder contract for
Ordway during the'year 1918, Ee hauls.beef from PFort Brégg to
¥endoolno and Greenwood snd &s a back haul in connection with his
meat contract has hauled sresm since 1918 from Greenwood to Fort
Braggs Witnesses teatified as to the carriage by defbndant Mathowa,
of lzundry between Foxt Bragg snd Elk-Greenwood; oream betwoen
Greeawood and Fort Bragg; and butter from Greeawood to Fort Bragge
L. B. Milliken, a wholesale butchar, testified that he
was the successor to the dusiness of Ordwsy and operated at a
point known as Ranch on the Noyo River (a short distance from
Port Brugg)e He supplied his trade at Greeawood and Elk by mak- |
iﬁg shipments from Ranch over the railrosad line of the Califorania
Western Railway & Navigation Company to Fort Bragg, thence by the
use of the stuges 0of defendsnt, Mathews) to their destination. 4
verbal contract was made for the transportation of the meat and
for such trsmsportation between Foxrt Bragg and Greeawood-Elk,
Mathews was pald at the rate of seventy-five ceuts per owt. On
return trips dressed veal and live hogs were Sometimes carried.
The verbal contract had no definite date  of termination bunt was
to exist so long as proper service was given, the reason of the
witness for'patronizing Yathews being the care and proper handle
ing given to the shipmenxs deliveries being made in & satiaraotory
nanner and the product bveing kept free from coatact with other
freight shipments. Some business has been given to the stage line‘

operated by the complainants, at times when the truck of'defen&ant:

Mathews, was brokea down and no complaint was made that such ship-

menta waré not satisfactorily handled and delivered.
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Prom a review of the evidence as regards the complaint
berein, insofar as it refers to the slleged illegal operations
of defendant, J. W. Mathews, it is apparent that such evidence
fully sustains the allegations of the complainants and we bereby
£ind as a fact that the opexation of auto trucks~by defen&ant}
J. W. Mathews, as a carricr of freight betweea Foxt Bragg, Green-
wood} Elk and intermediate points is in vioclation of the pro=
visioha of Chapter 213, Statutes of 1917, and amendments theretof
for the reason that such operation was not veing conducted in
good faith over the regulaxr route and betwsen the fixed termini
of Fort Bragg; Greeawood and Elk, on My 1, 1917, nor hes &
certificate of public convenience and necessity authorizing such
operation ever been applied for or granted by the Railrosd Com=

mi 331.03’.

48 regards the portlon of the complalnt herein sgainst

Milton Moyles &s defendant: By stipumlation of counsel, complaint
was arended by substituting the firm of 3..Moyles and Scns a8
defendants in lieu of NMilton Moylese

The firm of J. Moyles and Sons have & contraoct with the
Westorn Refrigerating Company under which the transportation of
dairy products require the operation of guto truck service_by‘
such defendant,. A cortified copy of the contract wes introduced
as evidence in this proceeding. The contract provides for the
receivt of oream by defendant, J. Moyles and Sons; frox deirymen
on tpa Xendoolino Coast at such place or places as may be agreed
upon, for the weighing, sempling, testing, hauling and delivery
‘of such oream to elther the express office of the American Rail=
way Express Company or to the depﬁt of the Northwostein Pacific
Railroad Company at Fort Bragg; to account for and treat as
private property all cans; to take care of and watch over the

general welfare of the business; collections and deliveriss to

be made at least twice each week; proper statements of weights
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and tests to be made which statemonts are to be the basis upon
whioh payment is to be made for all oream by the Western Re=
frigerating Company to the dairymen amd members of the Zoint
" Arens Grange. Defendant, J. Moyles azd Soas, reoéives as
‘ compensation for the service performed under the contract the
sum of two and three~guarters cents per lb. on the bdutter fat
ooh@ent of the oream tested, handled, hauled and shipped, such
amount covering all work performed which imcludes the return
of empty containers. The contract was made under date becembor
1, 1921 for a term of one yoare TWitnesses testified that
formerly the cream was handled by the line of complainants and
that the service was unsatisfactory. It does not appear Lrom
the evidence that this defendant hauls other freight than the
cresm ag an incidentel part of its contract with the Testern
Refrigerating Company. |

As regards the complaint against this defendant, it
gppears Lrom the evidencé that the transportation of cream from
Point Arena to Fort Bragg and returnlné of empty containers that
such transportétion is but a portion of the service rendered by
defendsnt in comnection with its contract with the Western Re-
frigerating Company; that such contract fixes a definite com=
peﬁsation for all the service to be rendered by defendant and
that no segregation is made as t0 the amouat to de paid for traas~
portation as distinguished from the other services to be render=~
ede There 1s no evidence before the Railroad Commission indicat-
ing that any shipments have been hauled by thies defendant other
than the cream and returning empty containers required by fhe‘
coatract or that the defendant is now holaing,- or at any time in
- the paaéf has held itself out as a carrior of freight between
Fort Bragg and Point Arcna and intermediate points. e are there-

fore of the opinion and hereby L£ind as a fact that the carriage
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of oream between Polnt Arena aond Foxt Bregg wand returning empty
contalners Lfrom Fort Bragg to point of origin; such sarriage. being
but & portion of an obligation to whick defendant, J. Moyles and
»Sohs, is required to conform under the provisions of a contract
with the Testern Refrigerating Compaany, said contracf covering
all services mutually sgreed upon to be performed for a fixed
compensation inm which the item of transportation is lnot‘spooi4
Ticeally set forth or allocated, is not a violstion of the éro-
visions of Chapter 213; Statutes of 1917} and amendmenxa-thareto;
or that a certificate of public convenience and necessity is re~
quired from the Railroad Commission authorizing this defendsnt |
to continue such operation as may be neceSSary to comply with

the proviaions of the contract herein referred to.

Az to the compiaint agelanst defendant, Gus Daubenidkf

This defendant is the proprietor of a barber shop and cigar store
at Caspar. He also owns two automobiles and uses sanme ix‘; rent
service at Caaparf making trips to gll points desired by his pate
roos, including Fort Braggs Frequent trips are made to Fort
Bragg, on some days two or three trips. Fares are charged acw
cording to the expense of operation or =g 10 whether other bus-
iness of defendant requires his attention. The fare for one
person alone is from $2.00 to $2.50 according to whether any

wail is to be made at Fort Bragg, if four or five passengers ave
secured a charge of from $1.00 to $1.25 per round trip is
asgessed, For one wsy trips, chaerges of from 50¢; 65¢ ox 75? are .
made, depending uwpon the nimber of passengers secured and the
defondants Judgment of the amount that should be paid. It is the
practice of this defendant in bringing one-way loads from Caspar
to Fort B;agg to obtain, 1f possible, return passengers for Caspar.

The demand for transportation between Caspar awd Fort Bragg is
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relied upon &8s the necessity for defendapf's operation, pros=
pective patrons desiring immediate service snd at other than
schednled stage time. 7This demand hss been met by defendant
in the operation of his automobiles as an alleged rent service
at any rate procurable, either for one passenger Or &S many &s
his csrs would transport. |

If a demand existé for a loosl service between Caspsr and
Fort Bragg, and such demand 1s not met by the existing authori;od
stage 1ige,‘the'remedy 18 either & complaint as to 1naaequate“
service oxr sn application to the ﬁailroad Commission for a cer=
tificate of public convenience and necessity in whicp applicati;n
& supporting resson for the establishment of the proposed servioef
among any others, would be the slleged fact thét the public re=
quirsd additionsl service at other times than the hours of sche-
duled trips of the authbrizea stage line. Operafion; at irregu-
lar hours and under the guise of ™roat ‘cax" service, particulare
ly as has been conducted by this defendant is an attempted evas-
ion of the statnféry law in that it is the operxration of an antoQ
mobile ™for compensation, between fixed termini and over a |
regulér route”, wnich operation is specifically prohibited by‘the
statute unless duly authorized by a certificate of public ocoan~
venience and necossity after proper appliéation and subsegqusnt
order of the Railroad Commissions The statute does ngt provide
exemption from itz wrovisions because the operation is irregular,
either as to time at which given or as to fares which may be-oh&rg-
od at the whim of the operator.

-

We are oX the opinion and heredby find as a fact that the

operation of auntomobiles as herctofore conducted by defendant, Gus

Danbenick, between Fort Bragg and Caspar as a carrier of passengers
has been operation over a regular route and betweecn Lixed terminiJ
and withbut complisnce with the provisions of Chapter 215§ Staxﬁxes
of 1917§ and amendments hereto in that no certificate of pubiiq
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convenience snd necessity has ever been applied for or granted
by the Railroad Commission as required by such statutory ensct-
ment, |

| Ed Baxff, defendant hereiln, testified that he was the
owger of & ranchk at Little River and was engaged in business in
Fort Brage: that he had carried passengers for hire but on the
basgis of hiring out the entire car, no individusl passesgers being
accepted nor individual fares; thet for a year last past no opera=
tion has been conducted for the reason that defendant has now
moved to and has his resldence iz Fort Bragsge

As to this defondant, the evidence shows that the ;peraxion

compl&ined of has been suspended for & perlod of a yesr, eund that
such operation when conducted was not in violation of the statue
tory lawe

At the heoaring on this proceeding a motion was made by

attorneys for derfendants that the complaint im this proceeding be

dismissed as to all defendants for the reason complainsnts on
Apxril 8§ 1922 wero not authorized to operate é etage and truck
1ine under the jurisdiction of the Railrosd Commission end in cone
fLormity wkth the provisions of the étatutory onactment. 'Tho md»
tion was taken under advisemeat by the exsminer for the considera=
tion and decision of the Commission. The complaint herein was
filed with the Railroad Commission om April 109; 1922, sexvice was
made upon deiendanxs by meiling an order to setisfy or answer on -’
April 19y 1922% and answers of defendants were tiasreafter filed
with the Railroad Commission. Oa April 5, 1922 an application

was filed with the Railroad Cormission requesting anthority to
transfer from W. We 4ilen 1o Ve W. Allen and Jée OIinsky; as o;-
yartners, the equipment and operative rights of the stage line
operated under the fictitiouws name of Coast Line Preight and Stage
Company, and such application was assigned FNo. 7783 on th&‘dbcket ’

of the Railroad Commissioz aand thereafter granted by this Com=
-.9"'




mission on April 12, 1922 by its Decision No. 10308, the appli-
ocation containing as en exhibit the articles of co=-partnership .

which were dated Apxil 12, 19220. The %btasis of the application

as stated in the order granting the transfer wax as follows:

"Applicants state im their petition that they .
rave been co~-partners in the conduct of this stage bus-
iness f£oxr seversl years, but that through ignorance
of the provisions of Chapter 213, Statutes of 1917, as
amended,; they were unaware that an order of the Com-
mission was necessary to legally transfer a one-half
interest in the operative right. The present appli-
cation i3 made o logallze the opexation of this
stage line as a co-partnership.™

Rule Ii, Section 1 of the Rules of Procedure of the Rail-

.road Commission refers to the mstter of formal complaints and pro-

vides in part as follows:
"Complaint mey be made NNKNREXX By gny corporation .
Or parsen YRRKKIXXX by complaint in writing, setting |
forth any act or thing done ™WHKIKNX ' on slaimed to
be in violation, of any provision of law or of any ordexr
or rule of the Commission. Any public utility shall
have the right to complain on any of the grounds upon
which complaint may be made by other parties.™
In the opinion of the Commission the fact that the com=
rlainents were not legally of record as the operators of the stage
- line on the date of the verification of the complaint‘ia not =
_ sufficient reason for. the granting of the motion to dismiss the.
complaint, and the status of complainants is fully of record with
the Commission and the matterscomplained of are alleged violations
of law and & proper subject of complaint by any interested citizen.

The wotion to dismiss will theref@re'be'denied.‘
0=R=D~E-R

A public hearing having been held in the sbove entitled
proceeding, the matier having been duly submitted and the Com- .
mission beling now fally advised and basing its order on the find-
ings of fact as appearing in thé opinion which precedes this orderi

IT IS EEREBY ORDERED,
I. That the motion for dismissal of this complaiPtAas

~10= - ' e
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to all defendants be and, fcr the reasons heretofore set forth
1n the precedisg opinion, it hereby is denied.

ITI. That J. 7. Mathews, defendant herein, immedistely
cease opexation a8 & carrier of freight by auto truck betwean
Fort Bragg, Greeawood, Elk and intermediste points;

IIX, That Gus Daubenick, defendant herein, Iimmediately
cease the operation of automobile stages as a common. carrier of
passengers between Forxrt Bragg akd.caSPar and intermediate points.

IVe That this compleint insofer as it refers to alleged

illegal operation by defendants, J. Moyles anl Sons, (substitu-

ted for defendant, Milton Ldyles), Ed Barff snd Pete Luzzi has
not been substantiated by the evidence herein and is therefore

dismissed as to such defendants,

Dated st San Fraacisco, California, this _ 9 29 _J
dey of November, 1922,

memissione;QQ




