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BEFOSE TEE RAIIROLD CQOMSSION OF IEE STATE OF QRLIFORNIA

JOEX =. SEXTON,
Compleinant,
-~ V5~
WESTERN STLTES GAS AND ELECTRIC
COLRAYNY, & corporation, and

ZL DORADO WATER COXRANY, & cox-
voration,

Case No. 15850.
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Defendants.

3Y THE CQUISSION:

CZINION AND ORDER DENYING REEEARING

in application for rehearing wes Liled herein
November 26, 1981, by the Westexn States Gas znd Electric
Company, ceeking the revecatiorn of the order contsined in
our Decision No. 9698 rendered Novembexr 4, 1921. This

oxder directed the ZI Dorsdo Vater Compsny to permit the

delivery, and the defendant, Vectern States Gas apd Zlec~-

tric Company, to deliver to complainan% for mining uses,

veter in the cmount of 40 miner's inches per dey of 24 hours
evory third dsy, or its equivalént 02 40 miner's inahes for

8 hours esack dsy. -3y the terms of the ardex, this water is

t0 de token "from the »present suppely of 1800 niner's inches
evailable £or public use' through the ditch of the defendent,
Testorn States Ges and Electric Company, known =8 the El Doredo

ditech, referred to aond descrived in the contract executed by

L.




deferndants and spproved by this Commission in 1138 Deocision
Yo. 64356.7

The principel points urged in the application

for rehesring are thet the requirement for the delivery

of vater to complainent for mining uses intexferes with
the terms of the contract sbove reforred to, ond alsos

thet it necessitates the diversion of this amouwnt of water
2rom its presemt public utility use for hydro-electric pur-
poses. Both of these things, it was contended, wouwld be
inconsistent with the company's légal obligations. 4 care~
ful review of the terms of the contract and proceediﬁgs
relative thereto, lesds to the bellef that the terms of
our decision and order herein, s=s to which rehesxring is
sought, heve been misunderstood in so far as they relate

to the provisionms of this contract. 4 brief explanation
shonld clerify any possible ambiguity in the language of
the oxder.

As above shown, this orxder directed that the
water to be delivered to complainant be taken "from the
present supply of 1800 miner's inches available fox pub-
lic use” through the El Dorado aiféhp This 1800 minex's
inches is the totsl smount which the defendant, Electric
Compsny, by the terms of the comtract in question, agreed
o furnish to the defendant, Weter Company, for dlstridu-
tion to the public. This trenssction is more fully de-
scribed in the opinion vpreceding the order, It is there=-
in set forth that, wnder the contrsct, the defendent,
Zlectric Company, agreed to deliver to the Watex Company
"40 second feet oxr 1600 miner's inches for irrigation use,‘
and 5 secord feet, or 200 miner's inches for mining use."

It 2150 appears fyom the contract that 1600 miner's imnches

2.




was the maximum delivery for irrigation and domestic uses,
subject to certain limitations and comditions relstive to
the evailable supply f£rom certein nstural and srtificisl
sources. During certain months of the year, the amount
of water to be delivered is much less thanm 1600 miner's
inches for irrigation or domestic uses. Delivéronf'watex

for mining use is covereod by ¢ seperste and distinet pera-

graph of the contract,es follows:

"With reference To weter for mining use, hereinbe-
fore many times reforred to, IT IS AGREED that the
Consumer shall take over and sossume Lhe obligations
of the Compeny as & weter Wiility in conrection with
the service of weter for minimg tse: provided, that
the Comsumer expressly agreos 1ot to permit the in-
crease of mining use or %0 take on any comsumers for
mining use in excess of those supplied with water
thexefor by the Company during the yeax 1918, unless
compelled to do S0 by the £inal order of judgment of
the Reilroed Commission of the State of Celifornia
or any court of competent jurisdiction. If demand
shall be mede on the Consumer for weter for nining
use, the Consumer agrees to resist such demand, to
notify the Company thereof, nd to permit the Com-
peny to act with 1t in resisting such &mend snd to
be represented as a party in eny litigetion, whether
beforxe the Courts or the Rcilrosd Commission of the
State of Californis, in resisting the ssme; and the
consumer further sgrees to reducs and eliminete all
pining use so far as may be in its power. Subject.
to these limitations, the Company sgrees to deliver
to the Consumer, uwnder retes, method of measurements
and terms of veyment an ted hereinm, for mining use,
such weter as mey be required for said purposes,
plus thirty-three snd one-third (33-1/3) ver cemt-
thexeof, said thirty-three smd one~third (33+1/3)
vex cent being fixed and determined by the parties
for the purpose of determining the smount of watex
to beo delivered to the Consumer, Zor said purvoses,
as the loss in transmission from said measuring welr
to the roint of measuring the dolivery for suchk wmin-
ing use. It is, however, expressly agreed between
the parties thet the water to be delivered to Coxn-
cumer &t seid measuring weir for resele for mining
use shall not, under axny circumstances, excoed the
maximum of f£five (5) cudbic feet per second.”

The. foregoing shows & definite intentioz om the part

of the defendant, Electric Company, to reserve 200 minex's
inches for the purpose of meecting its obligatio;é as a »pub~

lic utility in the distribution of water for mining uses.
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Iny subsequent use of its extire gveilsble supply of water for

hydro-electric purposes is, of necessity, subjeet to this reser-

vetion. This wtility having neither sought nor cbiained

Lormal authorizetion oXf the Commiscsion to withdrew from public
service in the sale and distridution of water for mining uses,
it cannmot ve concluded that the use, subsequent to the contract,
ol ell surplus water fa hydro-electric purpoces, dwring & time
when the company has not been called uwpon to deliver, for mining
uses, the sxmonnt recerved wnder the terms of the cortract, has,
in effect, terminated the company’'s obligations as a public
wovility in this regard. £lso, the requirecment that the two
defendants nerein deliver to the complainant, ac one of the
general public entitled to the service of weter for mining uses,
an anownt of waler not in excess of the guartity reserved under
the terme of the contrzet for mining uses, is not inconsistent
with the provicions of the contract. These defendants were
Dotk parties to the contract. They have zareed, in substance,
that the Vater Company shall take over and asssume the obliga-
tions of the Electiric Company as a water wiility in connection
with the service of water for mining use, and that for this
vurpoze the Zlectric Compony will provide and deliver an sgreed
cmowat of water to the Water Company. |

It {c Immalterial thzt the point of cervice to
cozplainant is sbove the 14&=lile House, below which the distri-~
bating systen wes transferred to the Weter Company by the Electric
Company. LZs pointed out In owr prior decision, we do not
believe ‘that 1%t is proper to construe this contract as having
ellectually cut off the supply of water for mining uses Lfrom
the camplainont oxr other members of the public generslly en-
titled To perticipate in this usze, above fhe 14~-11le Fouce,
in favor of the possible'fﬁture requirements of other members

of the pudlic below the l4-Mile Zomse.
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Oz the other homd, oll members ol the public en-

titled To sexrvice of water for mining usés can participate
in this sexrvice only to the extent of the svailable supnly.
iz supply, we undersiond to be 200 mirer’s inches as fized
¢ limited by the provicions of the cohtrsct and the sub-
scguent use by the defendant, Electric Company, of 81l sur-
vlus water for hydro=-electric purposes. Cuxr prior order,
therefore, in dirccting that the supply delivered to the com-
Plainznt shall be takzen Lrom the amount o0f 1800 miner's inches
- aveliloble for public uwse, must be decmed to mean that this
waver 1s taxen out of the reserved 200 minerts inches, or
o cubic feet per cecond for mining usesz which is included in
the votal of 1800 miner's iInches indicated In the order.
In %iew ol the conciderations zbove set forth, we

conclude that the gpplication for reheoring should ve denied.

An  epplication for renecaring haviné been f£iled
hereln on Novezbor 26, 1921 by the defexndarnt, Testern Statbs‘
Ges eand Zlectric Company,ond orel arswments having been heard .
thaereon, Februery 9, 1922, the matter suﬁmitted; end the
Commission after o full concideration of the points preczented
beling of the opinion thet the grounds set forth in support of

2c sprnlication esre Insufficicnt to Justify o rehearing;

IT IS EZREBY QRDERZID that =2id gpvlication of the

Western States Gas and Electric Company filed herein November
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26, 1921, be and the same it heredy denied.

Dated at San Francisco, this (é Ct. doy of
December, 1922,

Commizsioners.




