BEFORE THE RAILROAD COEMISSION OF THE STATE OF CALIFORNIA

In the. matter of the applica.’cion of

SOUTE PACIFIC COAST RAILFWAY COMPANY

and SOUTEERN PACIFIC COMPANY for an

order approving agrecuent entered ,
into by said companies under date ' Application No. 1006.
of Decembexr %, 1913, modifying the

lease made ‘oy South Pacific Cmt )

Rallwaey Company %o Southern Pacific

Company, da.‘t:ed. July 1, 18387.
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Guy Ve Showp for applicants.
Pillsbury, Madiaon & Sutro, Felix T. ta

and Parker Maddux for Savings Union Bank
and Trust Company, Intervenor.

Tobizn & Tobin for X¥rs. W. X. Va.nd.erbi + and
¥rs. Theresa Qelrichs.

M. ¥. Jones for Qakland Chambexr of Commerce, Intervenor.
THELEN, Commissioner. |

O‘PIN’ION

This is an a.pplica.’cion for auvthority to mod.i"y wbsection 5

of Article 111 of & lease Lrom Sou'th Pacific Coast Railway Compa.ny
to Southern PaciZic Company, d.a.ted. J’uly 1, 1887, with referanoe to
the sum of money to be paid each year as rontal by the Souther_n
Pacific Company to the South Pacific Cozet Ra.i‘iwa.y Comwpany.  The
Sevings Union Bamk and Tmst- Compdns; wag granted leave to i‘nte:rveno
and protested againgt the application being granted ox the growmd
that 4if the propoaed change in the lease be conaumma.ted, tho amount

-~ of money ;.va.ilablo foxr the retiremen‘t of outstanding 'bond.s would. be

diminiehed. The Chambexr or Cormerce of Oakland a:l.so a.ppea.red a:n.d

urged ‘cha.t 4f the moneys to be pald by the Southern Pacilic Compa.ny

| %o the South Pa.ciric Coast Radlway. Company wnder sald leaae a.re not
all- necesaa.ry to pay the interest on the bond.e of the South Pa.ci’ic
Coast Ba.ilway Company, as the interest ::.’a.l:l.s due i’:rom time £0 ‘t:ime, ’
thiu money should he used. to install moze rrequent ‘and er’icicnt /

train service on tne line owned by the South Pa.ci"ic COa.st Ra.ilwa.y
Company betwecn Ogkland and Sante. Cruz.
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South Pacific Coast Ra.iiwé.y Company 'éva.s incorporated on

Yay 21, 1237.° This compa:dy is é'conaols.d.a.tion and mlgmtioﬁ
of seven other railroad oorpoza.tions, krown as the San‘ta. Cruz and
Felton Railroad Company, South Pacific Coast Redilroad Company, ‘.Ba.y
and Coast Railxoad COmpany, Qakland Township Railroad Compa,ny,
Sen Francisco and Colorado River Reilroad Compeny, Felton and Pos-

~ cadero Railroad Company and Almaden Bra.gch Rzilroad Compa.ni. .. The
property owned by the South Pacific Coast Railway Company, the
new corpora.tion’. conoisted. of a cortain fer'ryf line between the City
and. (:ounty of San Franciaco and the City of. A:Lameda., and certain
ateam ferxy Hoats used thereon, and of a ra.ilroe.d. commencing at tﬁe
ea.stern terminus of said ferry, in -the Ba.y of San Frencisco, and
mning thence through the City of Alameda and th:ough the County
of Alameda, the County of Sa.nta. Clera and the County of Senta Cruz,
to the town of Santa Cruz, fominc- with sald ferry a continuous line
fzom Sen Framcisco to Sexnta C::uz, and of various branches therco:r, -
and also of a line of ::s.ilroa.d frow the City of Alameda o tho City
of Oekland, together with certain telegraph lines.

On July 1 1837, the Soutx ?a.ci"’ic Coast R&ilway Ccvmpa.ny
executed its deed of trust or morigage to The Farmers' Loa.n and Truet
Company, of Yew York City, to secure an issue of firat mor'cga.ge bonds
of the face value of 85,500,000‘, payable 50- years afier date, and
bea.ﬁng_ ’mte:ce'et at the rate .of U _'pe:' annwm. The intereot is Pay-
able semi-annualli on the first da.y of January and July of ea.ch’ year.
l:nong otner provisions, the deed o:t' trust or morigage prov.‘x.d.ea 17.1
A::ticle VI thereof, for a sirnking fund. to be applied to the :edemption
o:t the bonds. In this axrticle, the South Pa.cifio Coa.a’c Ra.ilwa.y
Company ag:eed. tha.t on July 1, 1912 and. e.nnually therea.:r'cer, un'cn -
the payments previously made should, with the interest ea:med. thereon, :
be su:rficien" to fully pay and redeem all the bond.s, it would. pay
to the trustee thae sum of $220, OOO, in gold coin, in four equa:l.
q.ua.::terly ;pa.ymentm Each year a.dvcrtieement shall be made for lthe

L~

Teceipt of bids for the sale to the 3in1cing fund of 80 many 'bond.s_.‘
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‘a8 the funde &t “hat time on bhand applicable to such p'arpeeez will .
redeenm at o:r.-' near par and accrued interest, a:nd. it 18 made the du'cy
of the trustee to the extent{of such Iunds, 'to pu:rcha.ee ;.nd. Tredeen
stuch bonds as may be offered at or below raxr and accrued 1n1:ez-est,
prelerence being given to the lowest bids recoived. 1In a.ccordanee
with the provisions of this. tmt deed or mertga.ge, the South Pacific
Coast Railway Compa.ny iesued its 4%, 50-yeaxr gold ‘oond.s, in 'the tota.l
amount of 35,500 000, as therein provided.. | . o

On the same dsy, viz., July 1, 1387, the South Pa.ciﬁ.e Coast
Railway COmpa.ny executed a- lea.se of its property to the Sou‘chem _
Pacific COmpa.ny for the tem of 55 years fxom Jnly' .‘L, 1887. ‘.l'h'e
Soutaern Pacific Cowpany agreed that 1% would, during ‘che continua:nce
of 'che lea.se, preaerve and waint vtain the prope:ty in as. good. eond.itﬂ.on
as it was when it :eceived it; 'tba.t it would continue o opera.te the
railroads and -rer:z:iea of the lessor and that .the sexvice %O Dbe render-
ed would bve at least-equal to the service rendered 'By ‘the 'l':e""saor‘a.t
the time of making the lease; that 1t would pay all taéces and 2880898~
_mente levied or eba:ged-agé.inst the propexty; that 11:?, wouid.pe,y
all expenses a.nd. charges ineident to the opera.tien‘ and running of -the_
railrosds, rerries and telegrapk lines of the 1essor, a.nd thet 1t
would gua.:amee the payment of the principal and intereat of the
bords of the -leaso::. Subsection 5 of Article 11X of the lease .

reads as follows:

*"That 4t (Southern Pacific Company) will, during the con-
tinuence of this lease, pay ae rent for the sald demiseld premises,
including sald ferry boats and telegra.ph lines, an annual sum
equivalent to four pexr cent. on the five nmillion five hundred
thousand dollars of honded debt-of said party of the first part,
secured by a mortgage on the said demised premises and every
rart thereof; that is t0.say, the sum of two hundred and twenty
thousand dollars per annum, in the gold coin of the United States,
of the present standard and fineness, in semi-anmual installments
on the thirty-first day of December, and the thirtieth day of
June of eack year, t0 be used by the party of the firat part
in paying the intereat on the zaid bonds, and that from and
aftex the first day of July, one thousand nine hundred and twelrve,
the said party of the second part shall further pay as rent
foxr %the said demised premises a further sum annually of two
hundred and twenty thouwsand dollars, in the like gold ¢oin in
four equal quarterly payments, viz:; on the thirtieth day of
Septembe:c, the Thirty-first day of December, the thirty—“’irst
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day of March and the thirtieth day .of June, and said payments.
are 10 be made to the Farmere' Loan and Trust Company in the
City of New YTork, the trustee named in the mortgage, to secure
tie said bonds 1%‘by the party of the firat paxrt, or to
<8 successors in’) t; which said paymentsshall be used
for gnd constitute a sinking fund for the redemption of the
said five million five hundred thousand dollars of said bonds
issued by the party of the first part, such payments to con-
tinve at the times hereinbefore specified, until the payments
previously made shall, with interest earned thereon, and the
accretione thereto be sufficient to fully pay and redeem sald
bonds, also that it shall and will during said period, keep
and naintaln ar office for the transactlion of the dusiness of
the party of the first part, Yotz in the City of New York and
in the sald City and County of San Francisco." 2

Upon the execution of said lea.ee,‘ the Séuﬂ;ern Pacific:
Compeny entered 1nto_the possession of the propertiea of the
South Pacific Coast Ra.:.‘lwa.y' Company, and subsequently thereto it

has conti;moﬁsly, n_idintdined and operated said prbpefties'..' The

‘Southern ‘Pacific donipaa;y hao expended over %200,000 in changing the
gauge of thg -ra.ivlroa.d. ﬁ:om narrow to standard gauge; over $6OQ,_OOO
in widening ;tunneis; over $280,000 in electrification in A:La.méda; |
and over $100,000 in installing block signalling, 1nterloc'king and
kindred protective devices. During the last ton years, thg, Southemn
Pacific Company clains to have spent for additions and betterments
on this property, the sum of $l,949‘.562.116-. '

'.l‘hé’ petitioners now ask for a modification of Section 5
of Article III of the léa.se,‘so as to read as follows:

*"Trat 4t (Southern Pacific Company) will, durinz the con=
t+inveance of this lease, pay as rent for the said demised pren-
ises, including saild ferry boats and telegraph lices, an
annual sun equivalent to four per cent. on the outstanding
bonded debt of saild party of the firat part, secured Dy a
nortgage on the said demised premises and every part thereol;
suck poyment to de made in the gold coin of the United States,
of the present standard and fineness, in semi-annuel installments
on the thirty-first lay of December, and the thirtieth day of
June of each year, to be used by the paxrty of the first part in
paying the interest on the sald bonds, and that fxom and after
“he first day of July, one thousand nine hundrod and twelve, the
8ald party of 4the second part shall further pay. .as rent Lor the.
sald demised premises a further sum avnually of two humdred and
twenty thousand dollars, in the like gold coin in four equal
Quarterly payments, viz: oa the thirtietk day of September,
the thirty-first day of December, the thirty-first day of March
and the thirtieth day of June, and sald payments are to be made
t0 the Farmera' Loan and Trust Company in the City of New Yozk,
the trustee named in the morigage, to'secure the said bonds
issued by tae party of the Zirst part, or to 1ts successor in
the truet; which sald payments shall be used for and comstitute
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a sinking fund for the redemption of the salid five million ﬁvo
hundred thousand dollars of said bonde issued DY the party of |
the first part, such payments to continue at the times herein-
before specified, uwntil the payments previously made shall, ‘
with the interest earned thereon, and the accretions thereto,
be sufficient to fully pay and redeem said bonds, alao that 4t
shall and will during said period, keep and maintain an office
for the transaction of the business of the party of the first
part, bota in the City of New Tork and in +the said City and
,Coun'gy of Sem F::a.nc:.aoo.

- In support of thie applicetion, the Southern Pacific Compa.ny
drew a.'t'tontion to the faot ‘cha.'t: undexr the loo.so of July 1, 1887,
provision is rade for a rental to consist o:t two sums ox monoy, the
firet being an a.nnua.l swn equivalent to 4% on the $5,500,000 of the
bonded debt of the South Pao‘f ¢ Coast Rallway Company, a.nd tho
second being the pa.ymont on and after July 1, 19le, of tkhe sum o:t
$220,000 annually to be used a8 & einking fund :f.'or the redemption
of the ou’catanding bornds. The Southern Pa.ciric Compa.ny ola.ima that
the intent of theae provisions was that the renta.l ;p&ymonts should de
equal to the interest and sinking :fund obligations of the South
Pacific Coast Railway Company under its bond mortgago but that
bonds wero brought in and cancelled, the amount of interest pa.ya.blo
on the rema.ining outgtanding bonds world gradually dimimah after
July 1, 1912, so that it would o longer be necessary to pa.y the

Sy oi’ 3229, 000 per year to meet interest obliga.tions. The petition- .

ers accordingly ask for a modification of the lease 8o that it will
be necessary to pay as ren':al an a.nnual sum . equal to 44 on only the
rema.ining outstanding ‘oonded. 1ndebtodnosa from time %o time, f:ogothc:r
with the flat suz of 4’5220,000 per annum :'.'o:.- sinking fund purpoaos. :
The Savings Union Bank and Trust Company a.sked and m

granted 1ea.vo to file a petition in interven'tion. : '.rh.ia compa.ny
claims to ’oe the ownexr of bonds of the South Paoifio Coa.st Railway
Compa.ny having & fa,co value of $375,000, and protoata against the ‘

, gra.nting of tb.o a.pplica.tion on the gxozmd thet the Iund.e a.va.ila.blo
for the rod.om::tion of boxds would. thereby be diminished, with 'che ‘

result that a longoz' perlod will elapse before the outsta.nding bonds
are red.eemed., Iz support of its position, this. oompa..ny refora to
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Article VI of the lease of July 1, 1837, reading as foliowa:
"It is dietinétly covenanted and agreed vetween fhe
Parties hereto, that this lease iz made subject to the terms
and lien of .the said mortgage or deed of trust, executed by
seld party of the firat part to the said Farmers' Loan and
Trust Company as trustee, and that the terms of this lease
shall not, prior to the payment of the said bonds, be in any
manner changed oxr altered 80 as %0 impalr the security of the
said mortgage or deed of trust, without the written comoent of |
& majority in amount of the said bhondholders.” - ‘
The cémpapy claims that the proposed alteration 1ﬁ:th¢
lease would dmpalr the security of the mortzage or deed 61 trust
and points to the fact that the written consent of a méjorityl§n
ampunt of the'bondholders~has'not been secured. | :
The Southern Pacific'COmpany‘uxgeb that if 1% should con-
 tinue to pay into the treasury of the'Souxh“facific Coast Réiiwﬁy
Company the suma“specifio&ﬂin Sectlon 5 of Article 111 of-thc 1ease;
it would Dbe paying Iuﬁds\in‘excess of those:nedesgary to ﬁeet'the
einkingvfugd.db;igazioﬁs and 2lso the anmnual interest paym@pzs. '
The Qompany accordingly claims that as itvo;ns‘ail <he stockﬂbf the
South ?aci£1§ Coagt Ra&lway cémpany,‘it would haw@ the‘right ﬁo
declare & dividend of the surplus moneys 8o paid in excess of the
apnual payments for interest and sinking fund.pﬁ:p§aes.' The
company claime.fhat it i3 not desirable to take this tonndaboﬁx
nethod of getting such excess payments back 4nto 1tgf6wn t:égsuzy,.
and accordinglj acks for o modificézion of thelleasé in the iespects
hexeinbefore pointed oux.‘l o
| The'profestant, Savings Union Bapk and Trust Company,
fixat urged in reply to this claim that there are certain expense
items, such as income tax payments, wb;ch the Southern Pacific Qoméany
hasg not'obl;gated itaélf to~p§y, and that-any excess sums remaining
in the treasury of tae Sopﬁh Pacific Coast Reilway Company after the
paymént’of.sinking fund and interest, should.bofretained fo;:thev
purpose of payiﬁg such expenses. The SbuzheranacificuCoﬁpany,
withont admitting the cofrectnese o£‘th1s.claim, thereupon-agréod

to enter into a stipulation to pay all taxes and\other_qhargeo-against‘

the South Pacific Coest Rallway Company, whéthér'specificaliy.described ?
b " o
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- in the leass or not. As the Southern Paciric COmpany-OWne ail thb |

capital etock of the Sonzh Pacific Coast Reilway Company, it woul&
preaumably be compelled in any event to pay all olaims ‘agadnet the
South Pacific Coazt Railway,~nn¢er;its stockholders?! liability.

| The Savings Union Bank‘andvrruét cdmpany'tﬁereﬁboh u:ged,'
that the cnxirc sun of $440 000 té be‘ﬁaid annualiy by thc Southern
Pacific COmpany on. and after July 1, 1912, is a trust Iund foxr the
payment of bonds &nd interest, and that as the number of ouxetanding'~i
bonds diminisbes 80-that the intercst payments each year bocome lcas,u
the funda remaining in the trea;ury should‘be used for thc purpose
of :edeeming,additional bords. There is no point made: tbax the
sécuxity is not ample to suppoxrt the bonds, but the Bank_points |
to the fact that the interest on these bonds iz only %ﬁ‘andffhat it
ia accordingly desirable to bave the vonds redeemed s earli’an
poasxble, 80 that the proocede way be 1nvested in seou:itiee bﬁazing
5 higher Tate of interest. |

That thia Commission's consent must be secured before the

lease is altered seems clear, under the proviaiops,of Section 51 of

the Public Utii;tiea'Act; providing inkpaxt that no rail:oéd COIPOrY

.
S ek,
-

tion shall sell, lease, assigr, mortgage or otherwise diaposé of or
encumber,the whole or apy paxrt of its railroad, necessary or useful
in the pérformanco of its duties to the public, without having first
secured from thid.Commissioh an order anxhorizing it so to do. 4e
tods Commission's consent is Tnecessary for an oziginal leaao, it
seens 11£ewise nccessa:y for axn altezation in the terma thezeor.

II the Commission in this proceeciding refuaee its consent, |
it 43 clear that the lease cannot legally be altered. If th¢ propoae&‘
alteration iz the lease would result in the impairment of the security
of the mortgage erdeed of truet, the petition should‘be‘depied.f
On the"oneu'hand, 1f the position of tie proteetamxavis.noi valid
and 1f the Southern .chiﬁc. Company £inds itaelf mble to secure
the wzitten consent of & majority in amownt of the bondholdcre to the :
Proposed change, the refuaal of thie Commission to grant 1ta consent
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would undoubtedly work an injustice. On the other hand, if this
Comnission should grant the a.pplicétion, the result 2ight be ‘lbﬁg
drawn out litigation on the part of the protcstants or others who

might believe that thelr security was being impaired. - The COmm_.emion

does not desire to take action which will work an injustice.in the
one evert or lea.d. to needless litiga.tion in the other. It bas
occurred to me that 1t might prove relatively easy to secure the
written consent of a majority in swomat of the bondhold.ers to thp
proposed éha.nge. Mré. William K. Vanderbilt and Mrs. Theresa Qol:iohs,‘.‘_
Wwho' own over two million dollars, face value, of the o_ﬁtétand.ingf bénd.z ,
were represented by counsel, Wwho stated tha‘;'in‘ Tiew of A"t:hé ‘fac'r%.tha,t
these bonds are gua.rantoed by the Southern Pacific Company, his'
clients have 1o objection to the gra.n:ting of the application. As
bonda of the fa.ce value of $177,000 have already been red.eemod, it
would seem tha.t it should not be d.ifﬁcult to secure the consent of
sufficient of the reme.:.ning bondholders 60 ag to amownt to a majority
of the outetanding 'bohd.e. - I shall accordingly recommend that no
action be taken by the Coumiseion at this time, but that the a.ppli-‘
cants be granted six months within whickh to secure the consent of
a majority of the owners of the sutstanding bénds to the proposeq,
cha.ﬁge'. Iz such' consent is secured, I shall then recommend that the
applica.tion be gra.n'ced, on condition tha.t the Southe:m Pacific Coumpany
agree to pay all. cha.rges against the propertiy, includ.ing; the Fed.e:a.l
"dncome tax, and any other charges whick may not be inclnd.e;!. in the
lease as now. woxded.. .If the Southern Pacific Company finds- 1".:601!

ble within the six months hercin specified to secure 6uch conaent,i
it ma.y tb.en again appear before the Commission, whereupon the. Commia-
aion will de'cerminc vhether 1t will g:a.nt the appl.tcation, notwith=
standing the failure to secure the wri‘aten consent of the 6wners o:
& majority of the ou’cstanding bonds. | | |

‘J.‘he Qakland Chamber of COmmerce was represented at the
bearing and opposed the gxa.nting of the application on the gromd
- ' "




that any surplua noneys :ma.ining in the\ 'srea.sury of tho SOuth Pa.ciﬁc
Coast Ra.:.lway Compary, and not necessa.ry 10 meet the sinking fund
requirementa and the interest payments of the South’ Pac,iﬁc Coast .
Railway Company's bomds, should be used for the establishment of more
:tzeqngnt and efficient train service beiween Oékla.ﬁd and pointa south
thefec;t on the line of the South Pacific Coa.s?. Ra.ilwa.y Compa:ny.
The Chamber of Commexce presented several letters frox peraom com—
pla.ining of the service and asking that improvements bhe made therein.
As this ma.ttor is only collateral to the real issue here presented,
and as it would seen .‘anacped.ient in this proceed.ing to go :!.nto the
entire q,ues vion of the adegquacy of the sexrvice of the Southem_
Pacific Lompany oirer this liqe of railwa.y, I think it would be wiser
%o leave this matter to a separate proceeding. If the Chamber of
Cormerce will file a."fomal complaint with this COmﬁisaiom complain~-
ing of the service on this line of rallway, the Commieaion will be
glad to exped:!.te a hearing on suck application and to do a.ll 1n its
power 10 seouxe 2 gpeedy and satis:ta,ctory detemina.tion or the ma.t'ce:. :
I’hc preaent proceeding ha.rdly seens appropriate for thie purpoee.
I submit herewith the :tollowing_zorm of ordexr:

ORDER:

. SOTUTE PACIFIC COAST RAILWAY COMPANY and SOUTEERN P.ACIFIC

' QOMPANY ha,ving filed an a.pplica.tion fox a.uthority to altex Section 5
of Axticle III of rvhe- lease of July 1, ;.887, ‘from South Pacific Coast
B.a.:};lwa.y, Compary %0 Southern Pe.cific- Company, 80 as to provide in pa.rt ,
that in _'i:!.eu of the pé.ying.‘ each year into the treasury of tlﬁ.e South’ |
Pa.cifi’c" Coast Rail&aly_ Company the sum of Lo (%) per cent on t-hc'
entire bond lasue 6f the South Pacific Coast Railway Company, the
Southern Pacific Company shodld be obligated to pay only four (%)
per cent on thc bonds rema.ining outstanding from time to time, and
the Sa.vings Union Bank and Trust Compaxy and the Oakla.nd Chamjber, o:r
Cosmezce raving asked £or and been gi'a.pted authority to app',ea:' 1z

opposition to said petitionm, and o public hearicg ha.vi_ﬁé"f"b'een reld
. ' -9- . .
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ard the application having been submitted and being now :ree.@f for
decision; | ! ' -

IT IS EEREBY ORDERED AS FOLLOWS: |

1. Petitiomers here.:.n are hcre‘by given 8ix (6) ronths -
time within #b.ich to p:r:csen‘c to this Commiseion the written %gng}é;&mcm
of a majorlty of the outstanding bonds of the South Pacific Coast .
‘R)a.ilwe.y Coupaxy %o th_q p:r:opbaed change in éa.i‘d lezse, whereupon shen
suck consent is preseﬁted,. this Commission will make its order |
approving the propoéed. a.ltexa.‘cion'o:t the lesse.

2. If the petitioners hezein endeavor, in good fai‘ch,
to secure auch consent oi’ the. ownere oi‘ a majority of the ou‘catanding
bonde of the South Pa.c:."‘ic Coast Railway Compeny, and are unable

thin six (6) months from the Cate of this order to secuxe a'ach

consent, they may thereu,pon apply to vhis Commias:.on w:.th-'tlge request'
‘that it make its Q:der granting their applicatioﬁ, notwithézahdipg
the failure to secure suck comsent. . The \Comniceion will thereupon

take such action as to it may seen at 'such time just and '_‘_rléasona-ble.-

The foregoing opinion a.nd. ordexr are hereby approved a.nd
ordered filed as the opinio:n a,ncl order of the Ra.ilroad Comnission
of the State of Califomia..

Da.ted. at San Fra.ncieco, Celifornia, 'chie ﬂ?no{—day
of March, 19111-.
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COmiasione:ce.




