Decision No. /407

BEFORE TEL BAILPOAD COMJISSIOK
OF THE STATE OF CALIFORIiIA.

B

In the Matter of the Application of g
VEXTURA COUNTY POWZR COMPANY for an

order authorizing increase in rates ) Apvlicatioa XNo. 635,
for water delivered throuza ite
Wounéd Systen in Venturs County.

Hiatt & Selby for applicant.

Merle J. Rogers Tor certain Mound System consuners.
Orestes Orr Tor George Cook and J. H. Choffee.

Y. H. Barnes for George E. Power.

J. C. Daly for H. H. Neel and Joszeph Daly.

ESHLEMAN, Ccmmissioner.

The Ventura County Power Company 4% a public -service cor= B

) poration which ig delivering water and distfibuting power"in'thg'

CountJ of Ventura.

Tne Mound Water Company was organmzed in 1904 by certa;n* :
land owaners in the Mound District in Ventura County,wzta the gencraln ‘
powe* to chelop, distridute and sell wnter and to acquzre sucn real.
estate as may be incident %0 the pUTPOBE of the corporatzon. It is
urged by-those represent;ng the con guners in 4his case that thns/,
comnan; is a purely mutual concern organized to deliver water to 1ts
stockholders only. At the Tirst meetlng of its. stockholders aeld
on ﬂovember 22, 1504, by resolution the following bj-law was adopted.

"The objeet of this corporaxion shall be for ‘the
development and distribution of waters to the stockholders
pro rated to the numver of shares held by each individual

under such rules and regulations as zhall De adonted by
the Board of directorsz and sanctioned. by a two=thirde vote
of all the subscribved capzual stock of tne corporam;o“ av
tae stocknolders' zeeting.”

At this same meet;ng anotner by-law was . adopted cmpowering
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the board of dxrectors "to declare dzvzdends out of the surplqg___ e

o nro’zts when. such profmts snall, in the opinion of the dlrecto g
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waxrant’the same .
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In 1506, by-law No. 32 was ndopted, which resds as follows:

"Vithout injury to any right of any stockholder to the
use of his share of water, the company may sell or furnish
water for irrigation, pre¢erence being gzven to the original
saxrenolder in the allotment.®

At the same meeting a minute to the following effect is
found in the report of the proceedings in the minutes of the cor=
poration:

' "The discussion of water rates, etc., was entered into
quite generally; as a result Judge Daly moved, seconded by

A. Price, that the summer rotes be 50 cents per miner's inch
for stockholders and 80 cents for non~stockholders, the
summer period being the months of June, July and Aungust, and
vinter rates 30 cents for stockholders and 45 cents for none

stockholders; after o heated discussion and a second ballot
the resolution was adopted by the unanimous vote of all the

stock present: represented.

The evmdence 3n0Ws taat water wags actually 3014 by .he
~ Mound VWater Company prmor To the time the applicant herein secured
control of the scystem, and I believe, from the ev;dence, that this

conmpany conducted 1tselr when in the control of tnxs uupply of

water in a way thaz would make it 2 public utilzty even though it

had 1ot nad dealings with the Ventura County Power Company, admzttui-‘

ly a public utility, which led to the conveyance of’its.syatqm to
said Ventura County Power Companj. | |

Oon February 1, 1907, a contract was entered into-between
Uound Wnuer Company and the Ventura County Powexr CompanJ Certain
per cons, Qesignated as stockholders of Nbund Water Companj, are
called taird parties but none of them sxgned the ;nstrument. Th;z
contract récitea the oﬁnership of certain deacriﬁed lanés by ﬁhese'
taird parvies; taat negof&a:ionzhave.been pending‘mmongvthevpartieaf
and that at a meeting‘or the stockholders a resolution was adopted,

walch 13 set out in full, authorizing the transfer of the property’’

of tae Mound Water Coapany to the Ventura County Power Company, and? ok

a like resolution of tae board of directors; and tnen the coatract,.

procecds as follows: P
e " ln}", i
"Now, therefore, seid party of the first part’ (Mbund

Water Company) does by these presents grant, sell,. awsdgn -

ané transfer unto said party of the second part (Venmura - ﬁV
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County Power Company) its successors and assigns all and
singular the following property and rights, to-wit:®

Then follows a particular déscription of the land, weilé;fpumaing
plant}\rights of way and distributing systems formerly owned by
Yound Whme:'Comgany,‘including a recital of the agreenent with
the Southern Pacific Company and a copy of a lease to J. V. Alvord;

taen follows %he conveyance?by tae Ventura County'Power Coxpany to

the Mound Water Company of certain water or water rights in the

following terms:

"Said party of tae second part (Veatura County Power

Company) doeSe......neredy grant, sell, assign and transfer
unto saild party of the first part (Mound Vater Company) for
the use of said parties of the taird part (stockholders of
Nound Water COmpany)eseeecss..150 miner's inches of water to
be delivered by said party of the second part, its successors
andé assigns, and measured on said lands of said parties of
the third part at ardfor tihe rate and price of twenty-five

. (257) cents per miner's inch."

B

In the next maragraph it is agreed that said 150 inches of water:

"nerein granted Yo said party of the first part....is and
shall be an absolute right in sald party of the first part
and 4its sald stockbolders to nave said 150 inches of water
50 delivered by sald party of the second ypart on the said
lands of said parties of the third part either from the
present system and source of supply of salid party of the
first vart, or from any other water, system, or source of
supply now owned or coantrolled or wiich may hereafter Dbe
owned or coatrolled by said party of the second part, its
successors ox assigns.”

Ané in the next paragrapa the penalty STor +the failure, refusal or
neglect of the Ventura County Power Compsny to deliver the water
to %the 3tockholders of the Mound Water Company L& provided as follows:

"Then in that event said party of the first part and
said parties of the taird part shall have the right and
nrivilege <o tzke said water from any somrce of supply
of water owned or coatrolled by said party of the second
part, its successors and aszigns, and to convey and cone
duct the same to said lands of s3aid parties of the third
part by and through the conduiits and system of s2id party
of the second part at the cost and expense of said party
of the second part.” ‘

Furtaer on in the instrument the paxtieé of the third part, the
stockinolders of the Mound Water Company, are given:

"Tae first or preferred right to purchase any additional
water which the second party snall have for sale from any
source whatever, and it is agreed that the price to them
shall be no higher than the minioum price to otaers.”
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Vhatever may have been the vosition of the Mound Water

.Compaqg before the execution of this instrument with regpédt‘;o its
relatién to its‘stockholders, 33111l by the conveyance here discussed,
by resolution of both the stockrolders and fhe boﬁrd of directors‘o:
seid JMownd Water Company, relationshipos were asouﬁed witlh a public
service water company, which relationships must be substituted for
tne relationship existing theretofore hetween theIMbund beef Company
and its stockholders;’and the net result of the transfer is to place
the stocknolders of the jound Water Company, as stockholders and
individuals, in a position where if they d4id have privétc water
rigats as stockhollers of a mutual water company yet taey have been
divested of the title to .these watef Tights by reasoﬁ of this con-
veyance. Fof the legal title to all of the property here involved
was, of course, in the Mound Water Company, and it is only by

reason of being stogkholderﬂ in the Mbﬁnd Wbier‘bompany that the
c&nsumezs offwater have any rights in such water. It has been
uniformly held that a mntua; water company is the agent of its stock=
holders, and‘where; as here, with the consent of its stockholders
such agent cénveys all of the property of the coryoration to another
'corporation the reldtionzhip that theretofore existeqa between tne
stockholders of the matusl company and the rmtuol company docd not
continue to ezist between the stockholders of +he mntud; éompanj and
the'purcﬁasihg company. The Ventura County Power Compahy; 23 a
public utiliﬁy; purchased all of this property“f:om fhoze legally
eupowered to sell, and takes such prdﬁerty only éubjédt té the terms
and conditions in the conveyance and notléubdect'to the terms of

any arrangement between the stockholders of the‘cbmpany from whom
tae purchase is made and such selling corporation.

.Thererore,li am of .the opinion thaz,the users of water
under tze Mbund'Syetem now occuny tine relationshiy of cdnsumera to
the public service water company, tae Venturs County Power Company,
naving, aowever, a contract for which a valid considcrﬁmion-was ‘
given obligating the Ventura County Power Company”tb'acﬁ in a certain
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vy toward such consumers. The effect of such;contracts has been
discussed several timgs Yy this Commission, and we bave taken the
poeition that such contracts do not prevent this Commiesion from

exerting the inkerent power of the Stnte to fix rates and we have

procéeded to do %0 in the face of such contracts when the public.

necessity seemed to require.

| In ihe present case, however, the evidence ghows that the
Ventura ‘County Power Company purchased this property for a sum con-
aiderably less than its cost and obligated itself io-cohtihue the
deliveiy of.wamergto these consumérs at a certain rate. XNo other
consumers sre offected by this obligation, and it is my opinion that
the contract is one such as this Commission should not feel cslled
upon to disturdb. the evidence shows.that'apprpzimamelya$70,ooo,bb
was ezpendéd in ﬁhe construction of’thi# syétcm. anc that the |
Ventura County Power Company pald $34,066.53 for it, and no one but
the contracting parties are affecied.. Evén though thevraxe imposed
in this contract is less than could be legally exacted if the con-
tract.did nofiexizt. 8till I do not Peliove under all the facts of
the case the Ventura County Power Company is in avposition to urge
ite repudiatzon. Neithsr the consumers of water from this system
nor any one -else being adversely affected by the maintenance or the
present cond;t;ops, I recommend that until such a changc occurs in
the conditions whichfnow exist as will warrant a change in the rates
here involved, the present rates De mainfained in effect. |

I submit the following order:

SRDER.

VENTURA COUNTY POWER COIPANY having applied to. this Com-
mission for an order authoerizing increase in-raxes,for vater delivered
through its Mound System in Ventura County; and a hearing having
been held, and being fully apprised in the premises,
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THE. COMMISSION HEREBY FINDS AS A FACT that said Ventura -

Coﬁnty Power Company has not jnstifiéd its right to increase the
rates afor esaidw |
Andé basing this order on thc foregoing fnnd;ng of fact,
IT IS-HEE?WY ORDERED that the app’ication herein be

ond sgme 19 hereby oenica. ‘

The foregoing opinion aad order are hereby oapproved
énd ordered Tiled as the opinion and order of the Rzilroad Com-
mission of the State of California. |

Dated ai San Francfsco, California, this é; &gy'ofl
April, 1514. | '

Commissioners.




