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BEOKE THE RATLROAD CoMMISSION
OF THE STATE OF . CALIFORNIA.

. o @ RU@UNA[L
In tae Matter of the Apblicamion of
SANTA CLARA WATER AND IRRIGARING Aggl:cation No, 150‘ -

COPANY Tor 2n order muthorizing an
increase in ratee.‘

Hiaxt & Selvy for applicant. o

Don G. Dowker Tor Theo. A. Kelsey and ouher'usera‘of
‘water of the IFarmers' Ditca.

George BE. Farrand, T¢Q. Toland and L. Y. Andrevs
for Thermal Bel?t Water Company and Limoneira
Company

 ESHLEMAX, . Commissioner..
0RIXIOXN.

On Juae 13, 1913, Commzes;oncr Edgerton presented his

'opindon in thig case, which opinion was approved by the. COmmdesxon, y
reopening tae case with a view to determ;ning for the purboeen of
tais case the status of the 200 inches of water delivered to the
sowcalled Olive Lands through the ditches of the applzcant. At

the subseqnent hearing the attorneys for the rhermal Belt ther-

Combanj again brougnt to dhe attention of the COmmizs;on their v;evn o
to the elfect thax the 200 inches 0& water sold to the. Thormal Belt

Vater Company are not subdbject to the juriadiction ol tazs Commission
in a rate fixing ;nqui*y and: introduced evidence~on this point.

Jikewise evidence was introduced in accordance with the re-submitadon

of the caae tending to show' the staxue of the 200 znches of wuxer

' delivered upon the Olive Lande., ' .

| It ;s well to rev;ew all of the salient Tacts whzch tend
to ﬁaveva bearing upon the relationsuip waich existe between the |
applicant here and’ the user" of the 200 inches of waxer delivered

‘to the stockholders of the Tnermal Belt Watexr Company and ﬁhe 200

inches ol water delivered ubon ﬁhe Olive Lande.,




The Santa Clars Water and Irrigaming_Company_coptfols
two separate and distinct zystems for irrigation; one. called the
Farmers' Ditch and Irrignxing Comyany, *ying upon the north side
of the Santa Clara.szer and the other called the Sanxa Clara
Water and Irrlgat;ng_Company‘serv;ng lands upon the south side of
the Santa Clara River. Briefly the history of these propert:i.es‘
is as follows:

In 1871, some seventeen settlers-appfopriated and
diverted an amount of water, the quantity of ﬁhich is in dispute,
at & point about 1 miles above the present Town of Santa Pauls in
the County of Ventura, for use upon the north side of the Saﬁta[
Clara River. The ditch through which this water was diverted ;;
now knovn ae the Farmers! Ditch, and was rofmerly controlled by
the Farmers' Ditch and Irrigating Coryany. About 1872, settieré
on *the south side of the River formed the Santa. Clara ther and
Irrigating Company and diverted water from the uanta Clara.River
At a point about & miles below the former divereion.fo:,uzc on the
south side of the River. At the present time all of the'pfopefty
is owned by the applicant, the Santa Clara Water and Irrigating
Cozpany, but for the purposes of the present proceeding it ie un-

necessary to follow further the water on the south side of the

River. o

In the year 1896 the Farmers! Ditch was owned by one
Addison Lizle who caused to be incorporated the Keystone Mining,
Manufacturing, Land and Power Company, whicﬂ became the owner of
tais diteh; and this company leased the Farmerst! Ditch to a mgn'
by the name of Nichols in 1896 who operaﬁed'the'ditch under lease
for two or three years. Nichols claims that at this timc_hb wﬁa
only-diVerting through this ditch and delivering to coﬁaﬁmcré
between 400 and 500 inches. whica indicates that not nearly thdw
1500 inchcs which is claimed to hane been appropriaxed origznally
before 1879 was belng put %o benerxcial uses up to 1896.




In 1898, & Mrs. Harrold,who together with her children, for

waom she was guardian, was the 6vmer-of ”o;ive I.ands”, a tract of
some 2600 a.cre's lying northweét of gnia.bove the terminus of ‘the Farmers'
Ditch, purchased all of the stock of the Keystone Mining, Manufactur-
ing, Land and Power COmpéﬁy theredby aecuring throﬁg,h» stock ownership
in this corporation control of the Farmers!' :Ditc.a..

Ou June 3, 1898. the Xeystone Mim.ng, danufacturing. Land
and Power COmpany entered into a contra.ct with tho ’”hermal ZBe'.x.t Land
Company for 200 inches of water. In that con:ract is the'following. ;

recital:

*That, WHEREAS, said Keystone Mining, Manufacturing, Land
and Power Company has.claimed and guaranteed, and does hereby
.~ ¢laim and gmarantee to sald party of the second part, that it is
the ovmer, in the posseszion and entitled to the possession of
that certain water system and ditck lnown as the *Farmers?
Water Ditch' commencing frow and derived and taken out of
the Santa Clara River at a point therein or thereon distant
about one and one-half miles east of the town of Santa Paula,
and running and extending thence westerly upor and acrocs lands,
the fee of which iz owned by | asner, organ and Barker, through
and by means of dam, ditch and:flume to the north dbank of said
ta Clars River, and tihence A:hrough. and by means of ditches
and flumes westerly through the south portion of the town of
Santa Panla in ssid Venturs Comyt’y, to and past tae Pumping:
Plant of said varty of the second part;

*And, WHERBAS, said Keystone Mining, MYanufacturiang, Land
and Power Company has.claimed and asserted and does heredy
clain and assert to said party of the second part that it is
the omer of axd has thé right to divert and is now diverting
out of and from sald Santa Clars River at least fifteen hundred
(1500) inches of the water thereof, measured under a four inch
pressure, by means of and through ite said dams, flumes and
ditches, and is distridbuting the sanme;

*And WEEREAS, caid J. B. Harris, W. M. Ramsey and Robert
Darling are a majority of the Board of Directors of said Keystone
¥ining, Manufaeturing, Land and Power Company;

YNOW, THEREFORE, said parties of the firat part, for and in
consideration of thc. sum of One Dollar. lawful money of the
United States of America, %o each of them in bhand paid, the -
receipt whereof is hereby acknowledged, and in furtaer consider-
ation of the rents herein specified to be paid by said party of
the secornd part, have granted, demised and let and by these
presents do grant, demise and let unto said party of the second.
part, its successors and assigas, 30 rmck and such quantity of
sadd waters which said Keystone Mirning, Manufacturing, Land and
Power Company claims to own and %o have the right to divert from
said Santa Clars River through and by means of said 'Farsers!
Water Ditch', as aforesald, as will when diverted and conducted
and ¢arried through. and by means of said dams, ditches and
flumes of said 'Farmers® Water Ditch' water system, produce,




vield and furanish a continuous flow of two hundred (200) miner's
inches of sald water, at the Pumping Plant of said party of the
second part, whick shall be the point or place of messurement of
said water and for the diversion thereof Yy ssid yparty of the
second part from sald water aystem of sald Xeystone Mining,.
Yanufacturing, Land and Power Compan$ and into the water systenm
of the party ol the second part the location of which said pumpe
ing plant or station is particularly descrived as follows, to wit:

“Situate on the north bank of said 'Parmers' Water Ditch' at
a point or place distant seventy (70) feet more or less Westerly -
from the West line of Barkla Street, in said Town of Santa Paunla;

"Together with the right to have said water diverted from
8alld river and conducted by means of and through the dams, works,
ditches, flumes, and conduits comstituting said water works. of
gsaid Keystone ¥ining, Msnulfacturing, Land and Power Company, to
and into said Pumping Plant of said party of the second part;
together, also, with such use of said dams, ditches, flumes and
other works of sald water system of caid Keystone Mining, Manue
fecturing, Land and Power Company as may be necessary for the
diverting and conducting of said water, as aloresaid, from said:
Saxta Clara River through sald works to and into said Pumping
Plant and water system of said party of the second part;

*T0 EAVE AND T0 HOLD, the said water and the s3aid rights and
usées and the incidents and appurtenances thereof unto said party
of the second part, its successoxrs and assigns for and during
the veriod of the irrigating seasons or years coxmencing with
the date of these presents and ending with the first day of
Novenber, 1907, at and for the yearly reatals or sums of Four
Bundred and Seveaty-five Dollars ($475.) for the irrigation season
or year ending November lst, 1898, and Four Hundred. and Fifty
Dollars ($450) for each and every of the irrigation zeasons or
years commencing with the season or year which shall end on
November lst, 1899, and ending with the irrigation season or year
which shall end on the first day of November 1907, which said
annual rental or sum shall be due and payable from said party of
the second port on the first day of November next succeeding the
irrigation season or year for which rental shall have accrued.

*And said parties of the first part furtiaer covenant and agree
%0 and with the said party of the second part, that they shall
and will on or before the first day of April of each year during
8aid term, by said dams, ditches and flumes or other adequate
dans, ditches or flumes take out of or cause to be diverted and
taken out of said Sants Clara River and conduet or cause to be
conducted through said flumes and ditches to and into the said
Pumping Plant of the party of the second part the said waters
hereby granted, demised and let to the party of the second part,
and that they will Xkeer and maintain or cause to be kept and main-
tained =aid dams, ditecnes and flumes in 3uch condition and repair
during each and all of the irrigation seasons or years of said
term 80 that the same shall divert, cornduct and carry from sald
Santa Clara River ample water to procduce, yield and furnish said
two hundred (200) inches of water to znd for sald party of the
gecond part at its zaid Pumping Plant and so that said Keystone
Mining, Hanufacturing, Land & Power Compsny shall be enabled to
suppiy any and all demands of other yarties, if any, for water




»om said system, whose denands may in any manner infr;nge or be
in conflict with the rights of said paxrty of the second part under
taese presents.

YAnéd party of the second part'uoqyenanxs and agrees taat in
case parties of tie Tirst part do so divert and take out of said
Santa Clara River and cornduct to and into sald Pumping Plant axnd
there maintain at a constant flow the waters hereby granted,
demised and let to it at all the times and in all reppects as
herein provided, that it, the said party of the second part, shall
not and will not interfere with .or participate in the diversion
of and conducting of sald water to and into said Pumping Plant,
nor with the management,construction, maintenance, care, or
operation of said dams, ditches, flumes or other works of said
'tFarmers' Water Ditch'!, water systenm.

"And it is further mmtually covenanted and agreed that in
cagse parties of the first part do not 30 divert and take out of
said Santa Clars River and conduct to and into said Puxuping Plant
and there maintain at & constant flow the waters heredby granted,
deniged and let to the party of tae second part at all times and
in the manner and in all respects as herein provided, then party
of the second part shall have the right and parties of the Tirst
part hereby grant to it the right at the cost and expense of
said parties of the first part, by proyer and asdeguate means, to
divert out of said Santa Clara River and conduc¢t to and into said
Pumping Plant and there maintain at a comstant flow.(as herein
prOVided) said water hereby\granted demised and let to party of
the second part; and parties of the first part hereby agree %o
repay to and reimburse varty of the second part for all monies
expended by it in performing sald work. : : ‘

- "It is further covenanted and agreed that the party of the
second part shall not and will not reject any waters so conveyed
to it by the parties of the first part in compliance with their
covenants herein contained becanse such waters may hxve been pro=
cured Xyocmm from the Santa Pauls Creek or may bYe a mixture of
waters procured. by them from Santa Paula Creek with the waters
off the Santa Clara River. ,

“The parties of the Lfirst »art hereby graant to-thevpurty of
the second part the right to, at any and all times during the con-
tinuance of the term heredby created, tura back into said 'Farmerst
Vater Ditch' water zystem, from its said pumping plant, 30 much
of the water hereby granted, demised and let unto it (%o the
extent of the whole thereof) as it may desire; and parties of
tae first nart hereby agree that they will at any and all times
Teceive at and from said Pumping Plant, conduct away and taXe care
of, and in all respects bYe responsidle after all and singular
the waters so turned back into said ‘'Farmers? ther Ditch' by
said party of the second part; -

*And it is further covenanted and agreed that parties of the
firat part shall take and may use all of the water so turned back
into said 'Farmers'! Water Ditca' by party of the aecond part at
its sald pumping plant.

"It is turthsr covenanted and.agreed that all water diverted
hereunder from sald 'Farmers' Water Ditch' by or for psrty of the
second part shall be conducted to and into said pumping plant of
said party of the second part.




“It is further covenanted and agreed thaat narties of the
firet part may, at all reasonable.and Beasonable times, when
party of the second part. is operating its pumping plant, have
access to the indicator in saild pumping plant of sald party of
tze second part.

“And said porties of the first'part do hereby cQVenant and
agree to and with thae party of the second part that they and
each of them will establish and defend, at their own proper
cost and expense, the title, posseasion and enjoyment of the
waters, rights and privileges hereby granted, demised and let
unto said party of the second part sgainst the claim or claims
and infringements of all persons, asgocistions and corporations
waomsoever, and that for this purpose. they will at their own
proper cost and expense prosecute suits in a court or courts of
competent jurisdiction against any and all perzons, associations
and corporations who shall divert or attenpt to divert said
waters of said Santa Clars River away from the restraining dams,
ditches, flumes and works of said 'Farmexrs' Water Ditch' system
or in any other manner interfere with the free mnd full use
and enjoyment of the waters, right and privileges herebdby granted,
deniged and let unto party . of the second part, and for the.
purposes aforesald that said parties of the first part and each
of them shall and will at all times at their own proper cost
and expense furnish ample bonds or undertakings for the security,
in all proper cases from the appropriate tribunal or court,
injunction or injunctions for the restraining of all persons,
asgociations or corporations, who may ia any maxner interfere
wisth, or attempt to deprive said party of the aecond‘part of
any of the waters, rights or privileges hereby granted, demised
and let unto it, and that sald parties of tihe first part will
in all proper cases, at their own proper cost and expense,
farnish and give all bonds or undertakings necessary or propyer
0o be given to secure from any court, in whick any suit may be
pending, the purpose or effect of which shall be in any manner
40 lnterfere with or deprive said party. of the second part,
of the waters,rights and privileges hereby granted to it, the
appropriate order or orders for thedi@mnlutzon. modificaxion or
refusal of any injunction or injunctions.”

This ¢ontract was to run for ten years, the conamderaxion
to be $475. 00 for the ’irst vesr sod $450.00 for esch succeeding year,
with tke proviaxon that it could be rescinded by either party on
one year's notice; axd on November 1, 1902, the contract waa terminam-
ed by notice from the Keystone m1n¢ng, Manuractur;nz, Land and Poumr
Company. 1§§§yggn;xxhxzx on June 23, l°02 the Thermal Belt Waxer |
Company leased 200 incaes of water from Clarise . Ramsey ror one yesr,
agreeing to deliver 75/inches)pQ h¢:.fo: 90 days and pay szfpe: inch
for surplus. On'September 1, 1903, the Thermal Belt'waxer édﬁyany
entered inte its presen* contract with the Farmero' Dmtch Irrizatins
Company which, by 1t8 terms, iw to extend until. October 31. 1942, Tor -

the consideraxion of $800.00 per year.
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- Mr. Teague, vice-president and éenera& nanager of t@c Thermal
Belt Vater Coxpany, testifies that they made their first contfact for
water from the Farmers!' Ditch with Mr. Nichols, and it is ihkévidenée
that the first payment of $475.00 which was to be made for the first
year's supply under the contract with the company whidh.owned the
ditch was paid to lxr. Nichols. f |
After the securing of the 200 inches of water for ﬁhe
. ' > ; :
Toermal Zelt Water Company an additionmal. contract for 100 inches was
entered into, the ‘Thermal Belt Water Combany'to-transrer.saiﬁ 1067
inches to the end of its pipe line to be used by lrs. Earroi¢.(wh6
subsecnently married one Ramsey and will be hereaflter refe:fed to
as Mrs. Ramsey) on the Olive Lands; thus making at this-timé‘zoo
inches unler the so~calledyxichols contract, as referred %o by Mr.
Teague, and 100 inches additional whick weat to the Olive Lands.
On the 8tk day of March, 1899, the Keystone Mining, Manu=
facturing, Land and Power Coxpany transferred all of its property
. Tor a consideration of £5,000.00 to the Farmers® Ditch Irrigatipg"
Company. The property described in the conveyance is as roliows:
| "The Farmers' Vater Ditch together with all and singular
the water righte of every kind and nature belonging to said -
corporation wheresocever situated, and particularly the right
to divert and use a portion of the waters of the Santa Clara:
River, in the County of Ventura, State of California, snd the
overflow and surplus of Santa Paula Creex in said county. And
all ditches and laterals and all f{lumes and water-ways and con-
duits and rights of way and Pprivileges in' anywise belonging %o
said Keyctone Xining, Manufacturing, Land and Power Company

and in any way appurtenant to caid ditch or ditches and saidd
water rights.” ‘ .

The purposes Lfor whickh the Farmers® Ditch Irfigaming

Company wat formed are set out in its Articles of Ihcorpbraxibn as

follows: g
*That the purposes for which it is formed are to purchase,
hold, sell, lease, convey, use, mortgage, manage, control,
operate and in every ¥way Cdeal with water, water.righte, franchises,
ditches, laterals, pipes, dams and, conduits, water pumping plants
and all other property,.lands and righte of way incideat or
appurtenant thereto. ‘

*To divert, take, convey, have, buy, sell, uée,'ﬁiatribnte,
supply,. lemse, contract, pump and have pumped water for any
and all beneficial uses and erect, conatruct azd naintain water

works oXf every kind and nature and water pumping;plaﬁzs;.
L
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*To make, accept, execute, deliver, assign snd receive.
by assignment contracts, deede, conveyances snd leases of,
- for and concerning waxcr, water rights, ditches, flumes,

Gams and cornduits and their necezsary end convenient incidentz
and appurtenances.

ALl But three chares of the stock of this company was
held by Ars. Ramsey.

/

On the 4th day of June, 1898, Clarise H. Harrold, after-

warde Mrs. Remsey, entered into an agreement with the Thermel Bert‘
Water Company wherein it is recited that Xrs. Harrold.has_léascd

of the Keystone Min;ng, Yanufacturing, Land éhd‘Power_Compaﬁy a
continnous flowlof 100 miner's inches'of water during a tezﬁ at least
equal 1n duration to the term of the contract here refcrred to, wnich
contract runs to the lst day of November, 1907. And it is provided
in such contract between Mrs. Harrold and the Thermsl Belx‘ther
Company that the\la&tgr'company chall pumprthé 100 minerfaA#nchog of
water from the Farmers' Ditch to the Olive Landa.. It:ié pfovidéd '
that Mrs. Harrold shall deliver at the pumping plant of the Thermal
Belt Vater Company sufficient water to furnish the 100 inches and
that the Ihermél Eeit Water Company shall pnmpﬂthc'sﬁmo'ascé?dihg.to
the texrms of agreemenz. and shalllreceive 30 cents per,mineé;b?inch
of water for 24 hours for each and every mincg'é'inch‘or wn§cr whidh |
the Thermal Eelt Water Company shall pump. It is further provided

in thic agreement, as follows: ‘

"And it is matually understood and agreed by and between
the parties hereto in consideration of the premises that said
party of the second part (Thermal Belt Water Company) ehall
have the right in fulfillment of its covenants herein, to
punp and transmit or otherwise furnish and deliver to sald
party of the first psrt (Mre.Earrold) said water derived and
taken from the Santa Clara River or water derived or procured
Yy salc party of the second part from the Santa Psaula. Creek
oT other source; provided any Or all other water furnished
shall be of eqnally good quality for irrigating purposes ae
the waters of the Santa Clara River, and that the water from
two or more sources may be mingled together and transmitted by
the party of the second part through its said pipe line system
and delivered to the party of the first part at the western
terminua of itz pipe line in fulfillment of this contract.®

On the 23rd day of June, 1902 a aecond contract waz

entered into be.ween Clarise H. Ramuey andé the mhermal Belt ther

8w




Company reciting that Clarise E. Ramsey bhad leased of the Farmers?
Diteh Irrigsting Company & coptinuquévflow.of 200 miner's inches of
water. This contract was similaxr to the contract-Jqst referred %o
and constituted 2 pumping agréement between Mrs. Ramsey and the
Thermal Belt Water Companf | N
On the 9th daj of December, 1901, sn agreement vas entered
into between Farmers' Ditcb‘Irrigaxing Company and Clarise H. Romsey,
wherein 1t is agreed that the Farmers' Ditch“Irrieatinz_Company:'
*Doth by these presents grant, demise and lct nato the
party of the second pari (Clarise H. Ramsey), hex heirs and
assigne, a continuous flow of 200 miner's inches of water
during the irrigating season of each year of the term of this
coniract of lease, delivered af.pn $rpoint dezignated by the
sald party of the secband, part on. /tm.a company's main watex
ditch, as the same is at precent constructed or as the saume
may hereafter be constructed during the term hereof.
*To hanc and to hold the same unto the zaid party of
the second part, her heirs or. aseigns, for ané during the
period of the irrigating seasormsof the years commencing with
the date of these presents and ending with the 9th day of
December, 1911, at and for the yearly rental and sum of
Two Eupéred (9200.00) Dollars, said rental payable annually
o or before the lst day of November of each year.
the water to be used on certain described lands, which it ia_under-
stood were what i known,#s the Olive Lands. Tae company obligated
itself to use all due diligence in keeping its system in repair and
delivering the water to the pumping plant of the second party. The
contra¢t in question ic made and accepted by Mrs. Ramsey subject to
the contract between’the Faxmers' Ditch Irrigating Cdmpany‘and the

Thermal Felt Water Company.

On the 3rd day of December, 1913, Mrs. Ramsey sold and

surrendered up: to the Farmers' Ditch Irrigsting Company the afore-
mentioned lesse. | | , .H

On Septenber 1, 1904, the Farmera' Ditch Irrigaxing Company
entered into an agreement with Leopolda_Schiappa Pietra, wherein
there was convéyed to Schiappa Pietra all of the wntcr‘éitchea,
vater righta'qnd property-bclonging to the Farmers® Ditch Irrigating
Company, known and generally called Farmers® Ditch, and Farmers?

Ditch water right and water rightss

-




"Being all of the water and water rights and claims to water
ané water rights of said party of thefirst part (Farmers'

Diten Irrigating Cozmpany) howsoever and whensoever acquired

of, in and to the waters of the Santa Clara River and of

its brancaes, sloughs and tridutaries and of, in and to the
waters of the Santa Paula Creek, its branchaes, sloughs and
trivutaries, and any and all right and rights of the party:

of the Tirst part to divert water out of and fronm said streams
and any and all rigat and rights of the party of the Lirst part
to use, own, zell, rent, distridute and otherwise dispose of,
handle and enjoy sald water and water rights, together with

all and singular the head-works, dams, &itches, lateral ditcuaes,
flumes and other conduits of every Xkind, character and des-
erintion, and any and all works, casements, franchises, rights
of way and privileges belonging to or in anywise incident, ap-
vendant or appurtenant to said ditch and water and water rights
or used with or to divert, conduct or distridbute sald waters;
the vroperty hereinabove desceribed including all and singulax
the property and rigats coaveyed %o the party of the first paxrt
by the Keystone Mining, Manufacturing, Land and Power Compsny.
vesssennd any and all other water, water rights, rights of way
and easements vwhich ray have been acquired by the parity of

the first part since the Qate of the deed last aforesald;
excevting and reserving, subject to the terms, covenants and
conditions herein contained, unto the party of the first part,
its successors and assignes forever, out of and from the water
ané water rights and other property adbove described such a
quantity of water of the waters of the Santa Clara River that
when the 3ame 3hall be diverted by means of the dams and head=-
works herein mentioned and shall be conducted from said Santa
Clara River by menns of the water ditceh, ditehes, conduits and
flumes herein mentioned to.the pumping station situated in the
northwest corner of subdivision 18 of the Rancho Santa Paula ¥
Saticoy, and hereinafter more particularly described, it

shall produce or measure 200 inches of water at said pumping
station, and the right o divert sald amount of water heredy
excepted and reserved from said Santa Clara River; also excepting
and reserving a right of way and easement in, zlong and through
the water ditch and dams, head-works, conduits, ditches and
flumes and over and along the rights of way above.describded,

to divert salld quantity of excepted and reserved water from
said Santa Clara River and to coanvey and conduct the same or
any part thereof from said point of diversion to said pumping’
station, together with s right of way and casemen?t in said
ditches, Lflumes and conduits herein mentioned for conveying.
whenever necessary the waste or surplus of and the waste or. ..
surplus incident to the handling of the water hereby excepted
and reserved, from said pumping station to the place where the
main ditchn or condult of the water system above described crosses
or ghall croess the vlace usually called the 'Wheeler Canon!

o= 'TOdd Ba&‘an@a';-.....-;.. ’ ‘

"The party of the first vart does for itself, its successors
and. assigns, forever heredby covenant and agree to and with the
varty of the second part, his heirs and aszigns forever, tnat:
tae 200 incaen of water herein excepted and reserved by and .
to the party of the first part and %o its successors and assigns.
shall and may be used and 8014, leased or rented for irrigation,
domestic and stock purposes and for otaer lawful uses and purposes
by the party of the first »art, its succescors and assigns, for
use ‘upon, ®ut not elzewhere than upon the following lands:*

Here follows & description of what are known as the Olive Lands and

certain portions of the Limonctragzanch. Then follow covenants %o

p X0 ‘ O
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the effect that the grantee, Schiappa Pletra, shall maintein the

System and deliver the water, ané if such is not done,the“parfy
or the'first'part. the grantor, may do 86 at the éxpepeefof fhe
grantee. - |
It is further agreed that the existence of the contrdctw
between the Farmers' Ditch Irrigaxing_Company‘and thegrhermal‘selt;
waxer;Company,-bf the 18t day of September, 1903, Dbe recognized'and
that éli rentals, rights'and advantages secured to the party‘ot'thé
) firat part are .granted, sold and aasigned and transferred %o the
paryy of the second part. The party of the second part undcrtaxcs
to pexform the obligatione of the’ party of the first part /xhe
Thermal Belt Whme*,COmpany. It is further agreedﬂthat t;e~1¢ase of
the Fermers® Ditch Irrigating Company with Clarise H. ansey'or
December 9, 1901, expiring oz the 9th day of December, 1911, zhall
contznue to be held and. the turdens and respone¢bilities thereor
shall continue to be assumed and borne Yy the party of the first part.
And the party of- the first part covenanta to save harmleae sehiappa
Pietrs, the party of the second part, from any and all Qf the con=
ditions and pfévisions contained iﬁ sald lease. Apparently t@£;£ 
SEBEY consideraxidn'given Ey Schiapps Pietra for the transrer was
533 000, the obligations assumed by him being the continned delivery
_of the water and the payment of the $33,000.and in return he
received the Tent of $800.00 per year from the water sold to Thermal
Bélt Watex Qompany and all the other water of the systenm.

- On the lSth’day of April, 1905, Schia@pa'?iétra‘conveyed
all of the property theretofore acquired from the Farmers' Diteh
Irrigating Coppany to the Santa Clara Water aund Irrigat153306npany
for the sum of £33,995. The same reservation wag made iﬁ this con;
veyance frox Schiapps Pietrs to the applicant herein as was made
in the conveyance to Schisppa Pietra.

I have thus traced the contdacts affecting the tvo supplies

of water rrom the time they were in the comtrol of Nichols down to
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1905 when they went into tke control of the . applican* herein. The;
200 inches of Therms) Eelt water was delivered.first by Nichols,
then by the Kgystone Mining, Jhnu:ac.urzng. Land.and,Power Company
from June 3, 1898 to November 1, 1902; then by Clarise E. Ramsey
'from the water she held under her lease from the Kbyutone Uining,
N@mnracturzng. Land and Power Company to September 1, 1503; and
Lxom September 1, 1903 to September 21, 1904 by the Farmexs! Diteh
Irrigating Compgpy:'and-the:earter-by Schiappa. Pietra ﬁndér the |
recognition of thg cont;ﬁct of the Farmers' Ditch Irrigating Company
in kis agreemcﬁt wiﬁh that company'of September 21,‘1904,4up‘t6'
April 15, 1905; snd thereafter, under the recognition or the agree-
ment of the Farmers® Titch Irrigaming Company by the present applicant
down to the prezent day.'“ ’ |

The 200 inches for the Olive Lands were, according to the
oral evidence, partly delivered from 1898 through the instrumental-
ity of the Thermal Belt Water Company and its pumping syatqm-up to
1903, but in December, 1601, the written agreement was entered 1nto
between Farmers' Diteh Irrigating Company and“C1ar;se H. Ramsey for
the delivery of the 200 inches of water. After 1903, Mrs. Ramsey
put in her own pumping plant and the water was delivered directly to
her by the Farmcrz' Diteh Irrigazzng Company and yumped by her %o
her lands thereafter‘unt;l.the Schiapps Pietra agrecmgnt-in,1904.
when the reaervaxion-iook place, and thereafter up to 1905 the water
was delivered uhrough the Farmcra' Diteh under the control of. Schiappa
Pietra, aad. since Aprml 1905, the water has been similarly delivered
through the ditches under the con.rol of the applicanz; Sonta Clgra'
Water and(Irrigﬁxing‘Company. 7

Undexr these facis; waich are adduced from the contracfa
themselves and not what is said concerning the contracts, what is
the status, first,'of thé water secured from the épplicant by'fhé
Thermal Belt Water Company; and, second, of the water received tarough

the applicaunt's ditches for the use on Olive Lands?
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After the former hearzng-nr. Commiasioner Adgerton held
ané the Comxission approved his decision, that the 200 inches ol water
delivcre§ %o the Thermal Belt Water Company was water. received from a
public utility and hence subject to the jériadiction of this Conm= |
mission. .After a very careful study of the contracts and the evidence
taken subsequent to the former nearing, I am confirmed in\tﬁ#tfiiew.
Fever at any time has there been any assertion by any one that this
water it owvned by the Thermal Belt Water Company. The fact fhat,the
Thermal Beli Vater Company is 8 mmtual company makes 20 difference.
This mtual company secures fhe water as a consumer from;a pudblic
gervice water-company.and pays thercfor# $800,pcr\annﬁm,*and{haa a
contract for such water up tb 1942 at such rate. . It is difficult
for me %o see how‘it can be urged taat tﬁie cbmpany at&nds in anyv
different position than Jokn Doe or Ricaard Roe or any one“eise‘who
receives.a lesser'quantity of water from *his company,'exceptiﬂhat
the Thermal Belt Water Company nas a contract‘fixing its rate for a

Tom term of years. I believe thst the coﬁtraéﬁ.tixing the rate for

| this wamer.ié.neither binding nor is the‘limitaxion a8 to the length
of time binding, and it is my view that the Thermal Belt Vater Com=
pany hat o permanent right to receive this waxer at the payment of
the annual rates, and tihat no one has authority to deprive it of
this water at the present time or at the expiration of ita contract.
The effect of a contract similar to this waa diacussed zn the
Murray case, 2 Czl. R.R. Dec. 464. 3By all of the recitgls in the
contracts, and by all of the acts of thé‘partiee up to the present
time, it is made to appear tkat even tae partiesvthemzeives.cénside:—
eC this water in the‘controi of the public‘sefvice waxéf'companyl
owning the Farmers' Ditch. But regardless of the conteniidnﬁof the
contracting parties, the relationsihip here existing is a rélatiohship
imposed by operation of law and not of this contract .,

ﬁhegefore. I an of the opinion that the waxer'zéld to the
Thermal Belt Water Coﬁpany and‘deliveféd to ita'pumpingrplant\is'waxer

for whaich a rate may be fixed by this Commission if the conditions
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Second: The 200 inches of water delivered to the Olive Lands.

It is very strennously contended by the attorneps for the
Limoneira Company, which receives thais water, that it was 4evotod to |
private use by a new ‘a.ppropria.tion nade by ‘.:he‘Ramoeys' in 1898. They
reach this conclusion by assuming the position that because Mra.
Ramsey waothe principal and a.lmoo?:’_ the sole otockholdor in the Key-
stone Mining, ‘Manufaotgring. Land a.nd Power Company, which thoy"
call the "tecanical holder ot the 'bi_tie". that the ‘act?j of ‘the cor-
poTation was her act. Of' course, no lsu.ch' 'po-sition' is tena’Blo‘. A
coi'pore.tion 1:5 au entity in itself, and one owning ali of fhe stock
of a corporation io no more tke owner of tﬁe'proporty of the cor-
noration tha.n is a person wb.o is not a stockholder of such corpor-
ation. Xor does the fact that a stoclknolder owns all of the stoclc
change this condition. But it appears clearly from the contracts
horoin reviewed a.nd from all the evidence in tx;.e- cax‘sev.' that no one
up 'co the tinme of the Schiappa P:Letra. reserva.tion ever treated the
water delivered 1o Olive Lands as anytaing dbut water in the con-
trol or and. distriduted by the Keystone . Mining,, Manufacturing. Land
and m Company, snd aubsequently the Fermers' Ditch Irrigating
Company.

There is a h.‘l.nt in %the argument ‘th.a.t becm.se appropriation
was ma.de tbrough the Farmrra' Diten pr.uor to 1879 that the wa.ter is
not sudject to regulation. This iz not asserted’ atrongly. ho’_«evcr.
but the position of the Limoneira Company, waich now receivoﬁ this
water, d;rectly rebuts such an aasu.mot:.on, Tor in order 'to make
this appear a ;priva.to aopropr.m.tioxz it must e made %o abpoar that
aftexr «-h.c Raxseys aeo\}red.control of the ditceh th:ough'purcnaae_or'
the stock of tae Keystone Min;ng, Yanufacturing, Land and fower
Company, they canlarged the ditch and made a new 'appi-opri'o,tion, which
it 15 uréod was a private appropriation, for ﬁhe benelit of the ’
Olive Lands, and this appropriation upon waich this ¢laim iz based
was mado somewhere around 1898, according to the contention of the

-l
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compény. It'plainly appears, however, that up to\1898'a comparative=

iy small quantity,of water was paseing throughwthe‘ditch, Apd. that .
none of this water was béing delivercd to OLive Lands. Thercfore
the water delivered to Olive Lands must be conzidered as eutﬁéct'
to the conmetitutional provision of 1879. |

Zut there is novwhere any support for the contention appear-
ing throughout the very able brief of the attornmeys for this company
that either the Keystone Mining, Menufacturing, Landwand;Pomef Come
‘pany or thqAFa:mers' Ditech IrrigétingICompany‘was thef'technidgl
holder of‘iitlc“ for Mrs. Ramsey or her succesaor,rthe.Limoheir& '
Company. On the ch day of December, 1901, in the contragt between
Farmpers' Ditch Irrigating Company and lirs. Romsey the aasertiop_bf
ownership is nade by the Farmers!' Ditch Coxpany, and it is agreed
to deliver the water upon the Olive Lands for ner use for $200 pex
axnum, snd that lease was not surrendered up,by Mrs. Ramsey vntil
the 3rd day;of December, 1913; and at the time of the purchase of
the diteh by Leopolds Schiappa Pietra this lease was in full force
aod effect. And therefore if anything has been done to make this
water o priiame appropriatibn it was done by‘thg arrangement bgtveen
the Farmers' Diteh Irrigating Company and Leopolda Schiappa Pietra.
In that instrument, heretofore referred %o, a;l‘ofﬂthe property of
the Farmers' Ditch Irrigating Compdny, both acquired from‘thc Key-
stone Mining, Manufacturing, Lsnd and Power Company and all subsequent -
1y acquired, is conveyed %o Schidppa Pietra,

"Excepting snd reserving, subject to the terms, covenants
and conditions herein contained, unto the party of the Lfirst
part (Farmers' Diteh Irrigeting Company), its successors and
assigns forever, out of snd from the water and water rights
snd other property above described such o quantity of water
of the waters of the Santa Clars River that when the sanme
shall be diverted by means of the dams and head-works herein
mentioned anl ekall be conducted frox sald Santa. Clara River
Ty means of the water ditch, ditches, conduits and flumes
herein mentioned to the pumping station situated in the
rorthwest corner of subdivision 18 of the Rancho Santa -

Pavla ¥y Saticoy,. and hereinalter more particularly describved,
it shall produce or measure 200 inches of water at sald

punping station, and the right to divert said amount of

water nereby excepted and reserved from said Santa Clara

River; also exceptirg snd reserving a right of way and casement

in, alorg and through the water ditch and damz, head-works, con-
dvites, ditches and flumes and over and along the rights of
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‘way above descrived, %o divert sald quantity of .wader excepted
_and reserved, water from said Santa Clars River, and to con-
‘vey and conduct the same or any part thereor from said paznt of
diveramon %o said pusping 3tation' - o

Subeeqnently in the agreement it is providcd that the 200
inckes of water excepted and reserved by the Farmers' Ditch Irrigat-
‘ing Cqmpény *shall and may be used and sold, leased or’reﬁtcd‘fbr
irrigation, domestic aad stock vurposes and for other lamfﬁl‘ﬁseé
ané purposes by the party ot the first part (Farmere5“Ditch.
Irriguiion Compahy){ its successors and assigns for use uvponrn but
not elsewiere than upon® £h£~OIive Lands.

Schiappa Pictré by tﬁis'conveyance presunably becamé a
public utility, and certainly the ?a&mers' Diten Irrigating Com-
vany likewise remaaned & public utility ut merely with the power
to deliver 200 inches ol water upon certain deacribed Landz. By
'accepting these conditions, as, of course, would have to be done

T they were valid in the first place, in the subsequent conveyance
from Schiavpa °ietra to the Santa Clars Vater and Irrigating Com-
»any, and by substmtutxng in the place of Schiappa Pietra the |
applicsnt herein, we have gpparently two public,util;ties using_the-'
some faciliiiea; the applicant delivering to all the,opher consumers,
except one, and the Farmers' Ditch Irrigating Company delivering

o that one alone; and then by securing the stock of tbe'Farmérs’
Diteh Irrigating Company the Limoncira Company  assumes to eliminate
the pudblic use becanse it has brought about a coadition where a
public utility has dbut one consumer and that consumarAa land com=
pony which owag all of the atocg.bf the pubiic wtility.

| There ¢sa be no question that the attempted reservation
comes squérely within the provisions of the Leavitt case. 'If'thc
Thermel Belt Water Compsny could do likewise and ail of the con-
sumers Yut & very few follow suit, we would have a condition where-
in these very Tew consumers would Dbe reqniied to maintain the

ditches, attend <o the diversioh of the waxer, pay all of. tne

‘exbenscs and pe*rorm tae scrvicc for the other consumers at no

cost to thc latter.
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In my opinion this reservation camnot effect the public us

of this water, btut that a difficult legal complication is prgsented
aamits of no doudbt. These conditions confront us: Farmers'rbitcﬁ )
Irrigating Company is in control im 1904 of ccrta;n wnmer appropriaxed'
and being distributed for public use within the County of Vbntura.

At that time it receives a payment of 433,000 and in addition imposes
a perpetual burden upon the systen of delivering water to it free.

A pretiy good axranéement oﬁe wownkd thinx; particularly when the
consideration went from and not to the utility accepting,thefburden.
Of course the payment by'thiéppa‘?ietra w#z‘hislown aftair,‘bﬁt the
burdening of the sgstem with the necessity of dgliveringvrreé water
pervetually to‘thgs consumer 18 neither the affair of the pﬁrtiea to
this contract nor the present owner, but of the public.v Therb§oks

of this compsny show that in the seven years prior to 1912 ita |
receipts are only halr of its expendituree. not considering any

Tixed charges. Plainly if this rcaervaxiqngis good~thg o;hcr con=
sumers ﬁnst pay more money or the Sania Claraiwagér,and«Irrigaming
Company ultimately go out of business with thé net resultjthax'whocver
receives the business theréhrtcr nust pbocqed tO‘réiae the raxes-,

or im turn go out of bucimess. TWaen actual cost of operation is

twice a8 heavy a8 the receipts no one can carry on the businésa. Ahdf
the publmc aervxce on the norta side of the river, if not assieted
from rates on the south side of the river, st permanently raii
unless the othcr consuners of water pay more than they should be
required to pay. I realize that under ordinary czrcumztanccs the
Santa 01ara waxer and Irr;gating Company applicant herein, should

not be heard to complain. of a condition which cxisted vhen it
voluntarily assumed control of tn;srproperty. But there are con-
ditions when %the rebudiatzon of a contract is Justi’ied and POT =
ticularly is tnis the case with reference %o contracts of pudblic
utilities worxing to the detriment of the consumers “who are not

parties thereto.




What became of the water leased to Mrs. Ramsey, the title

to whickh was 20 asaﬁ.duously traced by <the parties hcreto'r?" It would
appear that in the sbuffle this water was lost 3ight of, and inasmach
as Mrs. Ramsey was not at all a party to the contract betw&én
Schiappa Pietra and the Farmers' Diteh Irriga.ting Company. it would
Turther appear that she was not st all bound thereby,. Nox could. it
be said that tae 260 inches of water rcgerved‘by the ,-twd parties to
tais contract was the same water to which lrs. Ramsey had a lease,
and when it further‘é.ppears tb.a.t this lease was not cané.élled antil
1913 we must conclude that if & reservation was made at all it was
'ma.de of water which the Farmers' thcn Irrigating Compa.n_,r did not
have, for the 'ourco.aaer, Schiappa Pietra assumes the oblﬂ.ga.t.x.on o .
continue the delivery of water to the Thermal Belt Wa:t:er,! c_ompany_ |
ant of course by _opéra.tion of law must continue to delifv;zr, lwa'c'.'er to
the otaer patrons; and we are left a situation where with but 200
inches remaining rights are asserted in 400 :anhes, namely, the 200
incnea leased to Urs. Ramsey and the 200 inches ook aought to
be reaervcd. Of course I am not losing sight of :h¢5ragt thax there
was shuttlecocking back and fortﬁ'betwcen Nrs. Remsey a:nd Farmers®
Ditch Irrz.ga.tino- Compa.ny, and apparently the partie,a hereto‘ d.ealt
with thie corpora‘ce entity the same as +though it were synonymous with
Mrs, Raumsey, but as a mattqr of law of course it was not, and there
was nothing as a matter of law which was the subject of the resér-
vation here attempted to be made unless it can be presumed that gome
,oﬁe ele;e waived rights which they aid not legally waive. o
Ii' i3 my opinion then that from s strict legal construciion
 of these contracts the Farmers® Diteh Irrigating Company parted with
everything it had %o Schiappa Pietra, except perhaps the right of
way to convey water which it did mot possess. F&F it 4id not own the
lease of Mrs. Ramsey and that lease remained in effect to 1913, and
if these lc#scs mean a.:iything ma. Ramsey had a right o thaft'amount |
of water snd all of the other water was appropriated to'othe_r ‘uses.v

Therefore the attempted reservation, from a strict construction of vlaw,
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become abortive, and altﬁough the Farmers! Ditch and Irrigating Com-

peny would remein a public utility with the necessity of delivering
water undexr this agreement to certain lande, if such noceosity can
be produced by euch an agreement yet it had no water 1egally 18Lt
in its control with which to do ae it had obligated itoelf to do.

It will be contended by the Limoneira Companf that the
provision in the conveyance to Schiappa Pietra wherein the Farmers'
Ditch Irrigatinngompany corenanxsuto'protect Sehiapﬁaf?ietra from
any liabiliiy under the lease to lrs. Ramsey, brings about an
identity between the water attempted to be reeerved to-the Farmers'
Ditch Irrigating Company and the water covered by the lease of
Ars. Ramsey. A little analysis, however, it seema‘to-mo_oillwehow
this pogition %o be untenable. Schiappa Pietra had no water and he
eonveyeo nothing but on the controry accepted by conveyance certain
property. Therefore, he‘could confer no right upon the Farmers'
Diteh Irrigating Company to sny water because he had none, and vhate
ever right, if any, was reserved to the Farmers' Ditch Irrigating
Company wag & right waich it slready had. The whole fheory of
the Limoreirs Company is that it has water privaiely approprioted
on the Olive Lands b& reasor of the ownerohip of this water b& Xrs.
Ramsey. Such bezng the eaee, if these leaze* to water mean enything.
the net result of the arrangement with Schiappa Pietra in conjnnction
with the lease to Mrs. Remoey is that Mxs. Romsey owns 200 inches
of wa@er which she hed theretofore owned. If, however, Mrs. Eamsey,
a3 the'contraete'clearly”ehow and as the Tecitals of nersels and
all the other parties in the contracts recognize, was & mere con-
sumer from & public service water companry-%the Farmers' Ditch Irrigax-
ing Company-which company wag the mere distributor of tbm wamer and
she the user thereof under an annual rental, then no‘arrengement
couléd disturd this relationship and change her utamusvrrom,a user
of water appropriated to A public use to a private appropriator of
water. Under every possibdle construotionor'the'contraoto,end'every
tenable position of the parties hereto, Mrs. Ransey woﬁld‘ha#e lost‘
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the right to use this water on Olive Lands at the expiration of her
lease unless by operation of 1aw she would have a right to er‘xforcc
a continuance of the supply at the expirat-ﬁ.oﬁ of her lease at
lawful rates, and the burden of continuing the delivery of this
water after that time, 47 it must be delivered the’rgat&:ér, would be
upon the?s.rmers' Diteckh Irrigating Company and ita":tacilities, anc
the obliga:tion of this user of water would be to pay a rate which
would compensate the owner of these facilities for the service and
cover the expensge of’ the del'ivery. Eow then by the mere :Ljpsd' @i::i‘t
the public utility, Farmers® Ditch Irrigating Company, the burden
payment and of maintaining the facilities neéezaa:ry wherewith to
make the delivery can be dispensed with on the part of Mrs. Ramséy,
or the owrie:_r of the land to which the water i snpplied.l is beyond
my power to comprehend. | Furthermore, by the Schiappa Pietra con-
' veyance itself 1t is provicded that the Farmers' bitch Irrigating
Conﬁpany‘may distribute this water for hire upon the Olive I.é.nda.
If there were any right at .all derived through contract to the
delivery of this particular 200 inches of vater to the Olive Lands
at the time of the conveyonce %o Schia.ppa. Pietra, that right éra.s
the result of and derived from the ieaae to M&z. Ramsey. If. on
the other hand, the right to have the water delivered fo. Olive i.ands
was imposed by law and not by contract, then it wé.a a ‘rig};t existent
independent of the contract betyveeh Schiappa Pietra.'and..?grmers.'-
Diteh Irrigating Compeny. Either Mrs. Eamsey &id or did net have
the right to hove this water delivered upon oiive I.aﬁds‘ at the- ‘bime
of this conveyance. If she did the conveyance could not affect
her right. If i:b.e did not, the mere conveyance 'could.'no-t aceord
to her that right, nor ‘in fa.cir ‘é,ccord to the Farmers' Ditch Ir:.-_,ig'at-
ing Company the right to put one drop of tiais water upon olive Lands.
If she cdid have the right and it was a right impo:sed by_ contract,
the conveyance to Schiappa Pietra could not affect .*.1';.‘ Ir she aid
bave o right and it was a right imposed by law growihg out of the

fact that water had theretofore been delivered to her land by a public
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‘umtility with the attendant legal necessity to continue zuch delivery,
that rightvcarrtﬁia with it the correlative duty as a patron of =
public utility to pay & reasonab;c sun for the water and to maintain
the facilitiés wherewith the mater was delivered. If we take e¢lther
horn of the dilemma we are driven to the conclusion that the attempte-
ed reservation neither added to nor subtracted from whatever right
then existed to havé.water delivered upoﬁ Olive Lands.

Much has been said in thé briel file¢‘on behalfl of the
Limoneirs Company and the Thermsl Belt Water Company about the |
devotion of water to public use and the fallure in this instance of
tais company 2o tb Qevote the water being received b& these fwo COD=
panies, I dm-af:aid the very able attorneysfor these-companiés raii

to see ok the necescary result of their argument. XNeither the

Thermal Belt lands nor the Olive Lands are riparian to the Santa Clars

River, and admittedly do not receive any‘watef by reason of riparian
ownersiip. The only alternative method of secnr;ng a supply of water
is by approprxaxion either to a public use by a public service conw
pany or to & private use upon lands owned by the appropriamo:. The
history of this ditch onéd this water shows that'it.hah'alﬁayu, up.

to the Schiappa Pietra conveyance, been delivered to the puilic under
the flow of the ditch and the pumping station of these two companies
fox nirc. and in every instance for a defzned term of years ax the
expiration of which term, if the contiract slozne confera the righx,

the right would terminate. Accepting this\theory, no pcrmanent right
existed,up to the Schiappa Pietra conveyance, to any of ﬁhié waier
upon any 1and” How, otherwise, then could a right h: by appropriazion
be acquired upon any of thiu land° None oﬁhit wWas owned by the
agency delivering the waxer. such agency wa.s admittedly a public
utility and tﬁe.successor to its facilities i before’this.05mmission
now in that capacity. The only permhnént right, theréfére,'ibich
could be secured to this water, under all the circumstances of this
case, is the right which-results from the delivery or'wnxerrbﬁ avpnﬁlic
service water comphny to coertain lands and the legalfindb#litylfhore-
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after of such public service water company to dichntinue such &

delivery. I am of the opinion that this water cannot be withdraﬁh
either from the Thermal Belt Water Company or from the Olive Lands
but that this result follows from the devotion or‘the,wamer_torpublic
use and its application by the agency in control of suck public use
4o these specified lands. In other words, the permanency of‘a right
to water is just as much assured to the user of water from & pudlic
utlility watex conmpany as it is to a private appropriﬁmor of water '
upon his own lan¢; snd the only difference is that the appropriation
throngh the instrumentality of a public utility water cqmpany'darrics
with it the attendant duty on the part of the user to pay the rate,’
which rate sball pay for the cost of delivery and interest upon the
1nvestment. In a privaxe appropr;amion the uger of the water must
xzake these expenditures direcily. In‘other words, it iu-1mpos3ib1e
for an#vone to get water either through & public or priva&e-apﬁrdpriuz-
ion except by payzng the exypense of zetting it upon the land, which
expense is an annual expense covercd by the annual rates paid to
a pudblic utility,or the annual expenditure made by the private ap-
propriator of water in order 4o insure the continuance of his supply.
In the present caee we £ind an attempt on the part of the Limoneirn ‘
Company to relieve &tselr of paying for all time this charge which
is necessary under any Xind of appropriation vhich can be made.
But in order to accomplish this result it sdvances the novel plea
that the taking from this ditch at almost the end of'the systen of
the applicant is the same as taking directly rrom-thé‘Sahta‘CIa:a
River. If the Limoneira Compsny had owned riparimn 1ands and bad
sccﬁred the water by reason of oﬁnership of-riphrian-lande;'or it
it itéelf had made an appropria@ion upon the,blivc,Landsniﬁatéad
of taking water from a ditch which furniahcs an entife-commuﬁity;
thern I could quite readily agree with the contention of counsel ,
that the devotion to the public use muat\clearly appear. 3But where
we hare a situation that the only way the water could be aecured
t0 the use of these lands originally was by & devotion tc. y\-

=22




to pudblic use and by occupying the relationship of consumer from
a public service water company, it readily appesrs that it does not

lie in the mouth of the owner of Olive Lands to urge that there was

not & devotion to public use, becanse admittedly_originally this

corporamlon ncver cid own the water.
Thc only way, as said by ¥r. Justice Henshew in the

case of Leavitt vs., Lassen Irr;gamion Cowpany, in the clearest sad -
ablest opinion or the gquestion of the relationship between a public |
service water company nnd 1ta consumers that, in my opinion, has
. ever been rendered by our Supreme Court, the Olive Lands could have
acquired a privaxé water right is on the theory'that‘the'approbriamor '
of water "msle an'appropriamion of waters for the public use of
sale, rental, and distribution under the comstitution of 1879; that
by rmeans of the some ¢unal snd ditches he made a private appropriaxion '
of waters for use upon his individual land, and tham when he camc ke
gell his irrigating system he withheld from.the sale the wamers-so
privately appropristed.” But, ss I have pointed;outnca:éfully from
the contracts and as the evidence abundantly discloses, no tuch
thing was ever done, and at no time was there any assertion by
any one that these waters were appropriated by any agency.excc?@ing
the Keystone Mining, Manufacturing, Land and Power Company and the
Fermers' Ditch Irrigating Company; and nevér, up to theyéime of the
Schiapps Pietra conveyance, was there the remotest indication that
any ope considered that these waters were approyristed by any one
except the corporation controlling the saue. YInﬁcbntemplatiqn 6f
this state of focts the following language rrom.the‘Leawittldeciaion.
is particulaiiy appropriate : | ’fh'

'Trcaxing-zeavitt's appropriation as being wholly and
entirely for public use he, the owner of the system, was but
an instrumentality for the distrilution of the waters which
he gathereld to such members of the pudlic as night apply for
‘them and pay to him the legal charge for the service that
e rendersd. As the agent of such public use, he hod no power
hatsoever to reserve to himself for his private purposes
any part of this water. If he c¢ould reserve a part, be could
reserve all, and thus, by his ipse dixit, convert a public use

into private ownersiip, or , if he could reserve a part for
himself, he could with equal authority zive away parts of the
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supply to_others*(as is here sought to be done) "and by this

nethod destroy what the constitut;on itself bas declared

shall forever remain a public uze.

I have tried to point out in detail just why the pnblic
is interected in this sttempted reczervation, and when I come to
analyze the conditions'of this Company this will the more readily
appesr. It ig sufficient to say, however, that those in control |
of water devoted, ax this water is, to public use may ﬁoz,be.pcr-
rnitted to withdraw a porfion of such water and'apply it to their
private uses and burden the éystem wherewith the water is approprist-
©ed with the necessity of delivering this wazer'ffee'tolthemwand with‘
the corresponding necessiiy that the other conrsuners in thc end mst
’pay a proportzona&ely high?imount for. the maintenance of and earp-
ing upon the ayatem.thzn they should be required to pay. For it
certainly follows that in the ¢nd all of the expense of perfo;ming
8 Beryice mnst-ﬁe paid for by someone else the service will not
e performed' and if the Limoneirs ranéh nay bezzﬂixwed rromgthef
necessity of paying its pro rats of the expcnse of th;s syatem taen
ultimately the. other consumers must assnme itse burden or the eystem
will not be operated.
In 1904 Mrs; Ramsey sold-the Olive Lande to the Limoneirs

Company, and thax company &l80 purchased the stock. of the Fanmers'
Ditch Irrigaxing Company. In 1905, the property acquired by |
Leopolda Schisppa Pietra under the conveyance which has been
discussed herein at length, was transferred in toto to the Santa
Clars Water and Ifrigaxing Company, which is the #pplicant berein.
At thic time the,cqpital stock’o£ the'San£a Clars thef and Irrigot-
ing Company was increased to $250,000. In Fcbruary,.lgos; $I§0.000
of 6% godl bonds were'issued. In 1507 the spplicant cénatruéteﬁ
what is knbwn'aa'tﬁe Springville division, whidh consizted.or‘about“
Tive miles of 36-inéh concrete pibe 1ine; Its cost is stated to
heve been $79,373.47. The purpose of the conatruction'of'this

Springville division was to open up and Cevelop lande in what is




known locally as the Springville Section; tut for some reason not

disclosed in the evidence, this project_was never completed. It
was testified that only about 400 zeres were irrigated under thié
division, of.which 306 acres belong to the heirs or;Schiapﬁa Pietra
and covld have been irrigated if the pipe line had nof;been Yuilt,
thus leaving only abdout 100 acres propérly served by thi# division
itself. | | .

As previously inaicamed. the Farmers' Ditch divertel
water about 1% miles above Santa Paula. Tais diversion is affected
by means of temporary brdsh'dams plaﬁed in the wile zandy,bed_o!'
the stream, and which‘are,awept out by the floods and renmewed as
occasion requires. Tae length of the caral is approximatciy six
miles., It ie a simple earthen struciure vith certﬁinvtimber }lumea
and other facilities. In applicsnt's Exhibit *A® a statement is
" made of what is cai%ginveatmcnt in ﬁhig division,which ié arrived
at by taking the'cost'of this division to the company as Sqldlto-
£t by Schiappe Pietra in 1905 at $33,995, which is the price yaid to
Schiappa Phetra, to which has been added so-called. improvements sad
other-itemarincluding,deficienciea; which bring thiq'investmcnt fox
$70,058.28. - |

As previously stated, the Santa Clara‘ther-and‘Irrigaxing
Company's system diverts water on the south side of the River about
cight miles below the point of diversion of the Farmers® Ditch_syétem. .
This division alsovdiverta water tr;m.tha Santa Clara. River through
a temporsry trush dam which has 1o be replaced cach time following
large floods. The ¢ompany‘claimz”tham Messrs. Lippincétt“and'Storﬁow
valued this division im 1902 and found the value to be $81,800. This
is given in applicant's Exhibit “E*. On page 60 of the transcrijt,
hpwever, thevstaxement is made by a representa&iverbr the companry to
the effect that the approximate value of thie division'is-$60.006.
Sterting with the valuation,se given in Exhidit “E%, of $61,800 in.
1902, the company sxrives at a eo-callcd‘inveatﬁcn@ orA$269;3§O;;9‘
a5 of January 1, 1912. This investment includes the cost of investe
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ment of the Springville divicion, which according t& ite statement -

amounted to 379,373.47. Ve, therefore, have as E“so-callgd'invest-

ment, urder the applicant's statement of the caaé; the following:
Foarmers' division....................$ 70,058.26

Santa Clara snd Springville
divlsions'...'.D..O.l.QIQ..‘C..... 269 390 19

Eotal Investment..................$ 339 448.45

Taking into consxderam;on the ceduetion already called attention to .
in the transcript we would have & total inveatment of $309 312 15.
In Applicant's Exhibit "B, it is stated that of the total~invest-
nent of Januar& 1, 1912, $26,405.89 was dve to defic#enéiea.

' The data precented by the company is in Suéh7shape that
it is utterly impossible to say whether the sowcelled investment
in these propértieshis legitimate. The burden bveing ﬁpon the ‘
.applicanﬁ in a case such as this to Justiry'iﬁs-increaae‘in rates,
we could dimmiss the matter for failure Xx of proof on the @art“or
the applicant. Eowev;r,;it is my desire, 1L possibie,,because of
the financigl condition of this compeny and the length of time
during which this.casg has:been pending, to give some relief if it |
is poséibie under the eviceace. In the brief presented by Mr. Don
G. Bowker, sttorney for the comsumers, he states that subsequent
to the hearing he kad an engiheer estimate the repro¢uction cont
of the property of the Farmers' division. This was founéd by the
engineer to be $20,322.05. This, of course, is not"a.mazter‘of '
evidence but inasmuch as under a atrict constructxon of thn evidence
thia case can be dism;ased I deen it not inapproprzate o rerer
to th;a statenment. (

Toe compan; presents n statement showing the annnal

co3t of the operatzon and maintenance of the different divisions,

and alsc its annual Treceipts. These are tabtnlated for the yeais“
1905 to 191, a8 Lollows: ' |




ANNUAL COST OF OPERATION AND MAINTENANCE AND ANNUAL RECZIPTS

Santa Clarg and Spring=
ville Divizion.

Cost iaine

tenance and

operation

Farviers Division Total

Cost Slain=-
tdrnance ang,
onerotion

Cost Main-
tenance and

Receipts Receints operation Receivts

2265.75

2275.49
. 2176.48

5775.83

2187.35%
2907.75

120405
1816. 05

| 1297.50

1655.56
1128.23‘

2937.713

1668.18

2126.13
6055.29
4844.43

4789.08
6737.08
610L.72
7396.39

5067.18

6870.16

5196.56"

8513.16
6979.07

9444.16
660621

6391.88
8330.78

" 7020.91

10564.91
892A.{:.3
9009.29

12079.93

6271.25
8§86;22
6494.06

1oxeé;7z‘
8107.30

12181.89

4683.54 8274.39

22272.19 *1507.31

33050.12  48676.50 62322.13  60183.81
From tais statement, accepting it as correct, it will appear
that the cost of maintenance and operation alome, without any consider-
ation of earaing upon the investiment, of the Parmers’ division, which
dis affected by the Thermal Belt contract aﬁd thefrezgrvat#on to the
‘Limoneira Company, is, in these seven years, just a littl;‘less than -
&duble the receipts therefrom, and that in these years there wéé lost
more than @16,000 %o the company in the operation‘or‘ihiﬁ divisioﬁ.
Inasamuch a8 the two divisions of the company ére on oppésité eides
oL the River, it shouldmbe easy to apportion fhe expensé; and, bf couxrse,
the revenue way be directly apportioned. On the otaer haﬁd, the Santa
Clara and Springville divisioﬁs'show a net earning during these seven
years of a little nore than $16;000. Taking tae ﬁwo systems com~
bined, sa operating loss of a little over $2,000 is shown for these
years. | |
The testimbny shows that from the.groosvreceipts,‘aafin-
dicated, there has been Tebated to the Schiapps Pietra heirs certain

sums anaually. This was done because of the fact that on November

10, 1871, 100 acres of land, designated by_loﬁ‘number'and now the




proyerty of the Pletra helrs, was granted free water in exchange Tor
certain rights of way. As these heire own large tracts of land
ir}isa$ed under-tbﬁvsystem, it has bgen customary.to-collect;:rom
them the total charge for water furnished and then rebate later in
accordahce with the pro rated volumes. As a consequence the gross
water receipts as shown above are not the net receipts by the

amount of °uch redbates. Ihe mmount of rebate for tne years covered
in the above table appears to have been' $5, 160.69 wpdeh would makm
the net receiptes $55, 023. 12.

The rates from which the above rece;pta are derived vary
with the class of the crop and the time of the year water is used,
dbut are either 10 or 20 cents per winer's day‘inch. The table
shows much variatioﬁ in the aanual returas. This is due to the
Tact that with the classes of ¢rop irrigated buf little wafe:lig
required in some years, and this amount will to a certain extent
vary with tae rainfall. It is, of course, understood that the
above receipts include the $800.00 per annum‘paid by the xxxz Ihermal'
Belt Water Company. So far as can be learned the acreage irrigated
ras been practically constant during the pest few years. |

The application of the company requéstuuthax a uniform
rate of 25 cents per day inch be granted by the‘Commission. If this
rate were granted and a charge was made to the Ihcrmal Belt Water
Company at this rate for the amount or water actually used and
glso for the 200 inches free water to the L@moneira Company, the
following Teceipts would be returned, sueh receipts being based on
the avcragc uée of water from 1905 {to 191L, inclusive. The amount
used by the LimoﬁeiravCompany is not given definitely, but it is

stated that approximately 1200 acres of land are irrigated and

it is assﬁmed that the duty of water is 1.50 acre feet. Thgvéolume

usged is<approximaxed ih_thia assuantion:




Farmers systen 7235 day incnes @ 25%:.........$ 1,309.00
Santa Clara Division,46242 day inches @ RO erencoanns 11,560-00
200 inches to Lzmone;ra company for wse on 1200 acres

8%t a 1.50 acre feet duty, 45000 inches @ 25Zaeeses 11,250.00
Thermal Belt Water Company, 9300 day inches @25¢..... 2‘524 00

Tota\l-oucotvoovvoocoooo$ 25 943.00

The average cost of maintcnance ané opera&ion or the

entire system, as stated by tae éombany, is $8,903.00. Consequently,
1T the rate asked for were allowed and applied to all 1ts users,

there would remain a surplus of $18 040.00 after payzng operaming

ané maintenance charges.  The opg;@tinn and maintenance charges
reporced by the company appear tofinclude the cost for certain re-
placenents and renewals, and consequently deprééiamiqn is‘to‘a
certain extent covered in these charges. If it be considgredg a8

is unddubtedly true, that the deprecxation of ' the moée perishabie‘
structures, and consequently the larger nortion of the entzre de-
preciaxion item, is covered in the maintenance and operaxion chaxgea
reported it is probable that tae balance of the annual debreciation .
charge will not exceed ?%'upon any value which may be placed upon

the property.

If it be assumed thét the interest wiich should be received
upor the value of the property be 6%, this, wita the remaining
deprecistion, would'make 8% all told. The annumal sﬁrpiua of
$18,040.00 waich would result from the application of the 25 cent
rate would support a value of $225,500 at tiis per cent.

As I nave slresdy stated, tais combany has not maintained
the burden of showing the value of its property and‘the‘application
might be dismissed on that ground. It is thae opinion of tac engineers
of this Commission, from a superficial inspection, that the property
iz not nearly of the value urged by the company under Lta,investmept
vaeory. Waile not preteading to be an authoritative statement, Tut
certainly Wortly of as mich weight as the evidence presented by the
comnany on t2i3 point, the engzneers of the Commlsszon give it as thetr

opinion that the property is ‘not worth in excess of $100 OOO 00. .
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As I have ssid several times, I do not pretend to suggest tha$

either this statement or that of Mr. Bowker is evidence, and they
would not be considered in an attack upon the rates of thisﬁcbmpany.
but tae company,haviﬁg itselffelécted to appl& ﬁdfthis Commission
for an increase in rates, ﬁas upon it the burden of eatablishing
the value of its property and it haa'not done so. However, it ;as
establisned that 4t is gettiné'nothins on its investment, and not
even on thec average maxing operating expenses, and rates ahould be
imposed which will at least go as far as to relieve the ev;dent
necessities of this company. It is my opinion that a uniform rate
should apply to all of the smaller consumers, and ﬁh#t a rate should
be fixed sonewhat Less Tor the wholesale consumers per unif used
becanse of the fact that larger quantities ;ée used and’the water

is taken directly Trom the main ditch of the ¢ompany dy the]paﬁping
latation of these two large users.

I recommend that for tae present a uniform rate of 2Q¢
per miner's day 1ncn be applied to all of the consumers other taan
the Thermal Belt Water Coapany and the Limpneira COmpany, and that
a flat rate of $2,000.00 per year bve for the tine being imposed
upon each of these companiles, until in a subsequent appiiéaxién, ir
it desires, this company shall present to the~¢ommisaion all‘df thé
facts which XX are necessary in order-for,this'matter %0 be
Tinally concluded.

I recommend no order with reference %o the waxer delivered
to the Schiappa Pietra heirs because there is not sufric;ent in the
ovidence upon which to base an order, but in a cubsequent proceeding |
this also should be considered.

The.attorneyz.for the Thermal Belt Water Company and the
Limoncina Company have strenuously objected to this Cdmmiaaion's
making any iaquiry concerning them at all and the water used by
thege companies, on the ground that thie Coﬁmission‘has‘no Surise
diction fo act and that by proceediné to act we are in effect passing

upon our own jurisdiction. Of course,- this Commigsion is amare1d£
30




the fact that its determination of its own jurisdictiom is not con-
clusive, and wbhile even under these circumstances it is ny dpinion'
that the Commission would be. emnowered to Tind the facts and the
Supreme Court pass upon these facts as found, stil), as is customary
in all cases where it is sought to review the decision of th;e Con=
misoion, we will assist in presenting all of the evidence to the
righer court which was preSented'to this CQmmiaBion in this inquiry.

. Az a patter of Tact, however, no finding has or should e made with
reference to the status of any of the consumers from this company
ovher than a direction to this company to cqllccé rates from all of
the consumers who, in-the opinion of this Commiszsion, should be
required to pay rates, because if we do not do sSo Wwe willpbe :
sanctioning what to my mind appears to be a very gross discrimination,
and thls Commission has the power and is required by lmw;to see |
that diseriminations are not practiced.

I sutmit the following oxrder:
SRDZER

SANTA CLARA WATER AND IRRIGATING COMPARY having applied
to this Commission for an order authorizing an.inc:easg-in rgxés,
and a2 hearing having been held and being fully apprised in phe
premises, A

THE COMMISSION EEREBY FINDS AS A FACT that the rates now
charged by the applicant herein are not suffic;enx rates to. be

caarged; and

THE COMUISSION FURTEFR FINDS AS A FACT taat a rate of

at least 20¢ per miner's day inch is a just and reasonablc‘raiq
and not an. exorbitant rate to he charged to'ail'consnmcrs othcf
+han thc Thermal Belt Water Coﬂvany and the Limonmeirs . Company for
use upon the so-called Olive Lands descr;bed herein, and

THE COMMISSION FURTHER FINDS AS A FACT that a flax raxe
of $2,000 ver year is a rate not too hxgh to e charged to thc o
Thermal ‘Belt Water Company and the Limoneira Company, and that auch
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rate i3 not exorbitant for the service performed by thege companies.-

Anéd basing this order on the foregoing findings of fant,
IT? IS HEERZBY OBRDERED that the rollo'ing rates be and they
are established to be eaarged by tae appli;ant hergin.

Two thousand dollars (Qz,ooo) pexr aﬁnum to the Thermal
Belt Water Compony to be paid May 1st of each and every year.

Iwo thousand dollars ($2,000) per”annum to the Limoneira
COmpany for water delzvcred to that company othcr than the watexr
recelved by it throush the Thermal Belt Water Company. to e paid
' ¥ay 13t of each and every year. | 4

To all other consumers twenty (20) certs per miner's
doy inch, payablé in fhe“ménne: azd in accordsnce with the rules
now in force with reference to the present rates coilected from
such\consumc:s, o

The Tates herein prescribed snd established to apply
-for the 1rriga£ion seagon of 1914, and therecafter until further

order.

The foregoing opinion and order are hereby approved and
ordered filed as the opinion and order of the Railroad Comm&sazon
of ‘the State of Calmfornza.

Dated at San Franczsco. Californla, thisJZvaLday of
April, 19l4.

Cammiasioners.r




