EEFORE TEE RAILROAD COIZLISSION OF TEE STATE OF CALIFORNIA.
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CEARLES MITCHEL . WEITAKER, i HFQUNA&
- o 'Compla.i:’m.nt, @l

. V8. Case Xo. 510

g omsaeon

SNOWBALL~SULLIVAN COMPANY and-
PALUDALE WATER COMPAYT,

Defendants.

L 2L K I S B BN AN B I U N N B N ) LK B BRI B B B AN AN

H. Wo ¥cXutt for complaimt.

Gray, Barker and Bowern and Dornald Barker foxr Palmdale
Water Company.

¥illianm C. Petchner for Littlexock Fruitland Compeny
and J. F. O'Brien, intervenors.

TEELEYN, Commissioner.:

This is sn action to couwpel the defendant Palmdale Watex
Compeny, admittedly a public utility, to swpply water for domestlic
~and ,_irrig'a‘aion pu:posea to the southwest quarter of Section 4, Town-

ohip 5 North, Remge 11 West, San Bernardino Base and Meridien. Tais

p:ope*'by was pu:cha.aed by the oomplaina.nt on August 12, 1912, 2xd is
located southeasterly from Palmdsle, in Los Angeles county. The amend-
ed compla.in‘.;-'alleges, in effect, that the ia.nci in question was owned
on Mexoh 23, 1896, by one Jacob Rathke; that Ratike, togethex Witk
. Other perséna in the vicinity, owned stock im the Zast ?almda.le Hater
Compary; that +the Sou‘ab. An%telope Va.lley Irrigation compa.ny puzoba.sed.
these shares of stock and a8 pa.r‘r. considera.tion therefox ent ered 1nto
a con..::a.c't, a copy of whick is attached to the smended compla.int as
’Exhibit A, vwaereby the Antelope Talley Company ag:ead. that it would
S at a...l times when the::e is euf*‘icicnt water on ha:a.d. for that purpose,
provide the paxuiee therein apecified., 1nc...uding Ra.thlce, ard all snb-
sequent owne*s and occupiers of lands at tha.t time occupied by said
parties, with "auf"‘icient water to pz:ope::ly irriga.te end cultiva:te

sald lands at the same rates and on like terms and condﬁ.'tions tha.t
other users of wa.te:: ob*;ain .he oame from said Son*h A:a. elope Velley
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Irrigation Company," and without az;r'diaoximina‘.tioh‘ whatever against |
the parties who were assigning thelir ahé.reo of stoék iz the East Palm-
dale Water CO;:ipa.ny; that subsequently, the Pa.lmdale Water Company
acquired all the r:.ghto of the South Antelope Valley Izrigé.tion; Compaxy
and that sald compary, a8 the successor of the South Antelope Valley
Izrigation Compaxry, ieg now under obligation to supply water to dbmé
plainant under the contract of Marxrch 23, 1&96. Coxplainent acéord.ing-
1y 28ks this Commission %o make an order compelling the Palmdale Fater
Company to furrish water to him for irrigation and cultivat;on :bur-

Poses, and to carry out the terme and conditions of said céntxact',_yof
¥arch 23, 1896. | '

The Palndale Water Company, in its answer, denies the

material sllegatione of the complaint. The soxpany, while admitting
that it kas acq.niréd. a portior_a of the \property formerly oﬁéd by the
South Antelope Valley Irrigation COmpa:ny. denies that it had any
. Jcnqwlcdgé. either actual or constructive, of complainant's claim. The
Compeny takes the position that any right which the pred.eceseofd of
the complainant may have had to receive water has long since been lost
by the failure to continue the use of the water a.pp:ropria.ted from the
Little Rock creek by the East Palmdale Water Company. The Palmdale
Water Company alsc cortends that the complainant is mot at present with~
iz the class of persons wicm the company is obligated to serve. The
company further makes the point that this Commiseion has no j'\ﬁrisdio-
tion to enforce the contract of March 23, 1896, and tbm: 'the remedy
for the poseible breach of contreact lies in an action :Ln the courts and
not in a proceed.ing before this COmmisaion. |

The Littlerock Fruitland Company and J. F. 0~'Bzien intervened
and claimed that they are w.‘;.th.'x.n the clase. mah the Pa;mda.le- Watexr
Company ie obligated to serve and that the complaipant is mot within
this c¢lass and sbould not be a.dmit ved thereto. The evidence showe
that durine; the ea.rly 90%s coxplainantls. la.nd wag owned by Jacob. Rathke,,
that he cultivated at least ten acres: and received wate:r f::om & ditoh
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of the Fast Palwdale Irrigation Company; that thls ditch was washed
out in 1894 or 1895, and has never been repsired; tbat Rathke was one
of tﬁe pe.rfiee who eﬁtered. into tke agreement of Maxrch 23, 1896, %o
which reference has kereinbefore been made; thaf Rathke mévcd é.wa.y
about 1898 or 1899 and that the land now owned by complaipant has
never since been cultivated; that the last water which was taker into
the Harold reservoix of the South Antelope Valley I::rigation CQmpa.ny
was taken in in 1902 and that the last watexr -taken out prior to»/la.st
year or two, was in 1904; that the South Antelope Valley I:riga.tion
Company became financizlly embarrassed and that subsequernt to  1 901$,' 
1to system was no longer operated and that no wa.tex‘wa.z d.elive‘rod'."
i thxongh the same uwntil a year or two ago, when the Palmdale Wa.ter COm-
pany 'bought a portion of the properties formexly owned by the South

Antelope Valley Irrigation Company and undertook the” oK Tehablli-
tation of the syasten. ' | |

Under these circumstances, I am of the'o'pinioﬁ that the

ovners of ¢omplainent's land loet any legal rights which they may

have had to tke use of water growing out of the contract of March 23,
1896. 'l‘ha.t this is the case seems to have been de’f:i.nitely established
by the Supreme Court of this State in Srith ve. Hawkine, 110 Ca.l.122 .
-After referring to the fact that the chisla:tuxe ke made no speciﬁc

declaration as to tkte per:!.od of norn-user necessary %0 work a :Cor:feit‘uxe
of the right to watexr, the court, at pa.g;c 127, sa:ya.

*In this state five years is the per:l.od ﬁxed by Law for
the ripening of an adverse possession into 2 preec:iptive title.
Five years is also the period declared by law after which a
prescriptive right deperding upon enjoyment is lost fox nonuser;
arnd for analogous reasons we consider it Yo be a just and proper
neasure of time for the forfeiture of an appropriator?s rights
for a fallure to use the water for 2 beneficial,purpose.

"Conaidoring the necessity of water in the industrial
affairs of thisc stete, it would be a most mischievous perpetuity
which would allow ore who has made anrappropriction of a streanm
to retain indefinitely, as against other appropriztors, a right
0. the water therein, while falling to apply the same %o some:
useful or beneficial purpose. Thougk during.the suspension of
his ugse other persons might temporarily utilize the water wapplied
by him, yet no one could afford to make disposition for the em-
ployment o the same, involving labor or expense of any coreider=
able moment; when liable to be deprived. of the element at the

'pleasure of the appropriztor, and after the mpse of any period
of time, however great.
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The couxrt then reaches its conclnsion g8 Zollows:

*The failure of plaintiffs to make any beneficial use
of the water for a period of more thar five years next preceding
the commencement of the action, as fomnd by the court, results

Irom what has been said in a forreiture of their righxo &s
appropriators.” , ’

Accordingly, it follows that the East Palmdale Water Com-
peny and the Souzh Antelope Valley Irrigation Company bbth lost their
rights as appropriamoia of water from the Little Rook creek, and that
the oompleinant has nmo right to compel the delivery of water vy the
Palmdale Water Company, growing out of the contract ofyna:ch“23,1596_

The Question remains whether, irrespective of.prio: 6on-
tractual relations, the complainant is 20W within the claee whick
this Commission oan and should direct the Palmdale Tatex Compeny %o
serve. , |

The evidence in this case shows .haz early in Januery,
1913, the Palndale Water Company bongh oertain of the property of
the Sigggigggplope Valley Irrigetion Compeny (See Applicaxion of
Soumh/VBlley Iz:igamion Company to oell ite water system and sppurte-
nances to Palmdale Wﬁmer Company, Vol. 2, Opiniocns axd Oxders of the
Railfoad Comniesion of California, p. 7L}, and that at this time the
Palmdalc Weter Company obligated itself to aupp’y water to the followa
ing lands:

screage derived from South Antelope Vhlley Irrigaxion -
ompwy, .....QO.......“Q.......I.‘...Cliialm Mres )

Water users of South Anxelope Valley Irrigation
Conmpany's eyatem........................... 571 i

Littlerock Fruitland COPORY.-esseeeereesosnees 1323 6[;0 acres

Total,..‘-bi........l..-.' w}&s/lo '
The evidence further shows that the engineexr of the Palrmdale Water

Compery was instructed to construct an irrigation system on the basis

of serving the laad hereinbefoxe indicated, togethex'with some Sooraéres
of land‘subsequently purckased dy the Palmdale Land Company and 225 acTes
constituting the toﬁneite of Palmdale, thus making a total abieage-to ‘

be served amounting to 5059 6/10 acres. - The evidence further shows
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thazvcompléinant's property is located some four miles from the
Harold reservoir and at least one mile £rom any property waich the
Palmdale Water Company has contracted to serve; that it i physically
possible 40 serve the complaeinant’s land from the Farold reservoir,
but thet a dirt ditch would be wasteful and ¥hat a steel pipelize
wvould cost about $20,000. Nr. T. D. Allin, the éngineer of the Palm-
dale Water Companj, testified that the mumber of acres of lanq.wﬁich
oan be safely irrigated from this system will not exceed 4486 ecres,
with a probability of some 950 acres additionmel hereafter, when the
properfy hae been fully developed. XHe teétified further th&tfir the
1andz-which the Palmdale Water Company has dbligaied itself to se:ve

axe*irrigaxed.'there wili be no water remaining for complainanx'e
Land. '

It is obvious that there must be some method of delimiting

the territory which a water utility is obligated to serve. Rere:ring
to this question, this Commission in Tyndale Palmer ve. Southern

Californi&rlentain Water Company (Vol. 2, 0piniona\and Orderes of the
Railroad Commission of California, p. 63) uees the following language:

"There remains to be determined wherein the power to admit
into the class wp to the limit of the supply resides. The )
Supreme Couxt in the Leavitt case, (Leavitt vs. lLassen Irrigation
Company, 157 Cal. 82) bas said that The company may restrict its
boundaries and even if the position of the complainants were
correct, the limitations at the time of the appropriation wowld
be a recognition of this power. Thils power of limitation glven
to the company that doec not exist with reference Yo common
carxiers la warranted Q%%ynﬁf the public necessity therefor and
"4n confining tke agenci¥d’® %5 1imit their consvmers to Watex
companies having a limited amount of water, the court certainly

- recognizes that the public necessity sbould require this limita=-
tion. If the public necessity reguires it, then, on the failure -
of the company to respond to this public necessity, the State
certainly can require such response through governmental restralint
or compulsion. I believe we cannot esocape the conclusion that
the State bas the power o put ' id. the hand of aowe governmental
agent the power to determine the ¥class'! which has been discussed
in the decisions we have been considering.” |

‘eubeequent to this decision,kaﬁdfapparently as a resul?t
thereof, the Legislature of ‘1913, iﬁfgnacting qhaptc: &0 Qf‘thernaws
of 1913, provided in section 5 thereof as follows:
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"Sec.5. Whenever the Railrosd Commission, after a hearing
had upor ite own motion or upon complaint, skall find that any
water compeny which is a public utility operatirg within this
state has feached the 1limit of ite capacity to supply water and
that no further comsumers of water can be supplied Lfrom the sys—
tem of suck utility without injuriously withdrawizng the supply
wkolly or in paxt from those who have theretofore been supplied
by such corporation, the Railroed Commission may order and require
that no such corporstion shall furnish water to any new or addition-
al consumers wntil such oxder iz vacated or modified By the said
Corxxisnion. The Commission shall likewise have the power after
Bearing upon its own motion or upon complaint, -$0 require any .
such water company %o allow additional consumers to be served when
it shall appear thet to supply suck additicnal consumers will not
injuriouely withdraw the supply wholly or in part from those who
theretofore had been eupplied. by euch public utility.”

It will thus be noted tba.’c thc Legislature of this S'ta.te has

given to this commission the power to require, on the one ha.nd, tha.t ,

a water utility ghall not furnish water to new or a.d.dj.tional conaumers, ,
and, on the other hand, to require, iz a proper case, that a weter
company shall allow additional consumers 0 be served. |

This Commigsion w:.ll not ¢ompel a water compa.ny 10 extend

it8 mains ‘o serve addit ional custonmers, 1ot lying in the territoxy
which the utility nas ma.rked out Lor its eervico, unless the evidence
in the case ghows that it is fair apd rea.sona.ble to make auoh’-order.
On the evidence introduced in this case I find that. under-‘ e:r.iating.
conditions, 1nc1ud.in‘_, the amouwht of water available to the Pa:.mdale :
Water Company, the acreage which that company has obligated 11:391:! to
serve, and the expense %o wb.ich the Palmdale VWatex Company wou:z._d ‘bp
put in order to reach complainant’s land, it would not be rea.sonable
to compel the Palmdale Watexr Conpany to serve ..he compla.inant's la.nd.
th watex. COmpla.:’:.na.n.t is not within the terri vory which the P&.mdalc
Wa:t:er Company has ma.z:ked out for its aerviae of water, he is not vit‘,hin
the terTitory for which the water systen of the- Po.lmdalc Wa.ter chpa.ny
is beling consiructed, the Palmd.aleﬂa.ter Company haa not on ha.nd a
sqpply of water sufficient %o juatify service to the complaina.nt and
others in his position, and the expense of extcnd.ing the systen of thc

Palmdale Water Company %o complainant's land would 'be 80 great as %o .
meke 1% mmreasonable to compel the Pa.lmd.a.lo Water Company to moke such

extension. On all of the facts of the case, I find that this Commission
6

-
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canrot Zairly and reasonably make its order compelling the Palmdale

. Water Company to serve the complainant's land. (
—_ '

The attention of the Palmdale Water Company, however, should
be directed to the fact tbat 1f they nereafter wndertake to serve any
texrisory outside of the:5059.6/10. acres hereinbefore. referred to,
B¥¥E. they must do so without discrimination and without favor to.
sny particular lands a5 againet other lande. : i

I recommend that the compla.int be dismissed and submlv |

herewith the following form of oxdex:

A public hearing Baving been held in the above entitled
matter and the case having been submitted and béing now ready for
decision, ‘ | |

THE RAILROAD COMMTSSION FINDS AS A FACT that it would
hot be falr and reasonable to ocompel the Palmdale Watex Company to
extend its wa:ter system and to sexve water to the compla:l.na.nt’e la.nd.a.

Ba.sins 1ts order on tais finding and on the othe:: findings
which axe conta.ined 1n the opinion which precedes this oxder, '

IT IS EEREBY ORDERED that the complaimt in the above

entitled p::ooeed.ing be and the same 13 heredby dismissed.

_ The foregoing opinion and order are hercby approvesd and
ordered filed as the 6pinion and oxder of the Railroad Commission of
the State of California.

| | Dated at San Francisco, Celifornis, this //.Id dey of
May, 191l | )

Commissioners,




