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Decision No.

BEFORE THE RAILROAD COMMISSION OF THE STATE\OF CAIIFORNIA;

AN

, InGthe ma}‘tger o§ the application of

BIG FOUR ELECTIRIC RAILWAY, 2 coxpora-

tion, For authority to iasne stock in ) Avo:.ice‘cion No' 1089.
the smount of $392,058. OO

"dn uojsiooy)

1l

e K e

E. I. FPeexmster, for applicant

James M. “.Burke, for protectante.
GORDON, Commis aiono:."

CPINIOTN.

This i3 the third application of this spplicant asking
guthority o:f this Commi3°ion to sell stock for ;tb.e 'purposé of "bu.ildizze: .
an electric railroad in !Dalare Comnty, California, the detsils of which
' bhave been fully covered. by Applice.tions Nos. 144 end 3‘72 and orders '
thereon. I deem it pro'_oer a:t: tb.ia time to refer to some extent to
the opera.tion., of spplicant in rei’erence to ord.ers here‘to:fore ‘”;
grg.n'ted. o
On July 10, 1212, “the Commission rendered its decision
in Apvlication No. 144 and smong other 't:hings ora.erea. tha‘t applica.nt
e permitted to sell $100, 000. OO per value of 11:3 common stock on the
:following conditions- ,
(1) Said stock to be sold to yield applicam
not lecs than 80% of par value im
| cash; | |
(2) Commission paid Zor seliizﬁg stock must not
exceed 20% of par velue, to be
pald only on ac‘cual casn. received-

(3) Proceeds 'to be unsed £o° pay ou.tstand.ing inde'btod-—
rese as of July 31 1912 a.ge;resatine; £".»5 889.49 {
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which does not include commissions reprosonted to be due on

saleg of stock slresdy made. COmmissﬁ.o:‘?. due on {se,le of

stock appearing on books asﬂ of July 31, 1912, t0 be can~

celled, except commissions on sales of ‘stock for wahich

actuel cash has beexn received. A1l commigsions paid im

e#cess of the agreod percentage of cash aetually receivod,

shall be roturned; | -

(4) Af%er discharging: ebove lisbilities of $5,899.49,

néhfur;ther e:@end.i‘t;nﬁ:e shall be made from cash rpfoceeds |

of sale of stock watdil ell of seid 100,000 shares of stock

shall heve been sold and mot less than ¢50v,OQO;O:(> inv"cash

regiize&. " |

Tho applica.nt apparently being uwrable t0 satisfy the con- . '

tions contained in that order made another ap;bliqa.tion_ (¥0.372)
for permission o sell $400,000.00 par velme of 1ts common stock.
O 4pril 3, 1913, after hearing having beor held on said application
in the city of Tulare, Tulare County, Californie, and tho Commission
being fully spprieocd of all mettors pertaining thore"co,. and being of
the opinion thet the public was interosted in heving the rosd built
a8 applied for in the application 'a.nd.orq cbnsidera.tion, rendered. i'tg
order, which. anong. o*;her things, provided: |
“It 1s hereby ordered that Big Four Electric .

Radlwey Company be, and the same is heroby aunthor-

ized to izsme four hundred chares of its common

stock of the par value of four hundred thoumsand

dollexs ($400,000), on the following comiitions :
and not otherwise: '

(1) Stock must be S0ld to yield 80 per cent of
its par valme in cash; : .

(2) Commiseions to be paid only on cash roceived.

(3) Xo commissfion to be Peid Avery Investment
. Company wntil the indebtedness of Avery
%ﬁ{gstment Compeny to applicant be paid inm

(4) Proceeds to bo used only for following purpozes:
 (a) To disckerge liabilitice as of Janmary 31,
191% amounting to $8,670.57: '
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(v} In constructing and equipping applicanx'
railrowd s detallied on estimate submitted.

(5) No oxpenditures Lrom groéeeds of stock s0ld to be
made unless authorized by the Commission. The Cormission,
however, approvex at this Time of the grading.contract
entered into by apnlicant with Hahn & Sons snd authorizes
applicent to assign to Hahn & Soms the instalments of stock
subseription under the terms of caoid contract. Applicant.
is authorized T6 make a monthly expenditure of $1zs 00 fLox
current - o:f:f.'ice exp enses.

,(6) Amplicant shall not enter into any ¢ontrset nor

inecnr any liebility ofther then is included in sald grad¢ng
contract with Eahn & Sona.

(7) Applicant to kéep proper accounts.

(8) The autho*ity herein granted to issue stoek 3zall ayply
only to stock issmed prior to Jamuwery 1, 1914.

The offective date of this order expired January 1,’
1914. |

On &pril 10, 1914, the Big Four Electric Railwey Com-
pany filed wifh the Commission i%ts third applicafion aéking PO~
nission to sell $392,082.00 per valune of its capital stock for the
purpose of acqﬁiring further rights of way for applicant’s pro-
posed railway and for the construction and equipment ‘thereof; and
J on Uay 1, 1914“ a hearing was held thereon in the city of Tulae,

Cali’ornia.

Attached to this epplicatior end made & pert thereof

iz an exhibif‘mﬁrked'"thibit AV, which contalnz a financial stato-
ment of spplicant a3 of Sovember 30, 1913, which in substance i3

a3 followa:
ASSETS

Subscribers Accounts Receivable 326,596 .46
Subseribers Notes Receivable 42,825.00
Cazh Citizens Benk of Visslis 03
Pue from Avery Investment Company 1,798.21
Commiszions onm stock sales 5,756.38
Construction accomnts 43,082.86
Notos Recoivadble Susponsce 7,000.00
‘Woodyille Townsite Company , 15.66

§127,074.60




LIABILITIES

Capital Stock issued $ 25,058.00
Adv. Stock Suhscription . 82,884.00
Pay Checks . , - 31335
Accounts Payable 7 ,648.90"
Billa & Notes. Payadle 3, 895.00
2ond ‘Sales, Advance Suspense T OO0.00,‘
Eogpital Fund . 15.25
Jno. F. Jordan ' 260.‘.00_-
Cohy : a oDidie .’;’,I

This bslance sheet skows that §1,798.Z21 1a due 'f"z'om
the Avery Investment Company. This anount represents over
payzﬁenta of commissions for capitel stock subscriptiona contraxy
t¢ the Conmission's ordefé,, inassmuch as the or@era provided that
' no comnigsions should be raid on account of stock subseriptions
until the stock had been paid £or in cash. |

At the Learing the £ollowing subscribers to the capital
gtock appeered and protested against the granting of this apprlica~
tion, giving as reason thorefor that they k2d no ooﬁid@me in
the present manasgoment of thoe road:

. E. Bahn L. E. YcCabe

Peanl Bla.nkenship D. J. MoKenzie

H. C. Wiley J. B. Monroe"

These protestants testified further 't:ha;t; Mr. Fravk Avery,

the promdter and chief stock salesman of applican‘t:, .of:fered. as

sn inducenent for them to ‘cake' stock, 10 re-purchase the stock |
within ome yesr, if the purchesers wore mot satisfiod with their
lovestment. In ome instanco ‘che record uhowe that wr. A.Very o*.fer-”
ed to take the ..:bock 'ba.ck at a :premiu.m of fif‘ty cents a sha:r:e 12

the purchoser was dissati*ﬁed with th@ investment at the. end o:ﬂ

& yoar. I camnot condemn t00 strongly this mevhod of dispoaing

o stock. I om conmvinced e.lso that Mr. A.very had no inten’cion of -
cerrying out these promise |

These protestants, i"c ‘seenms, have refused. to pay their

I

b'-*cription £0 the stock on. the grou.nd. tha.b they bave no coniidenco :

v e

:4:- ' . . /","L’ - ")7‘.,_ ,




| | rolidblo”
in the present management. They state, however, that ;Lf/pegp;l.e

take hold of the management of this entoerprise they will gladly
pay their subseriptions. |

An sitempt was made &t the hearing to anelyze the various
itoms in the fLinancial statement shove mentioned, and t0 accomplish
teis puxpose The prosident and secretary of applicant wore sworn
and testifled at the khearing in relation thereto-.’\ The gbove state-
ment conteins an item of $42,825.00, "Subsoribers' notes rocoiv-
able." cdiceming tho solvency of these notes Procsident Eitch—
cock testified that he 414 ot kmow the value of the W. E. Coffin
note for $8,000.00, the E. C. Coffin note for $5,650.00 or the
Prapk Avery note £or $5,000.00. DThe Willie.m'G.h Hesge note for
$1,000.00 ke said he belioved was g00d. In Lact, it would 'be‘.very
herd to decide, from Mr. Zitcheock's testimony, kow much of the
$42,825.00 worth of notes are solvent. Ir. Dick Lipscomb, secro-
'i:a.:y of the Company, testified that Prank Avery nad s.e't;"a_led seversl
2ills of the Big Fouxr Electric P.a.ilwdy Company with lumber a.nd_to
ray for the lumber which wae furnished by the Avery X1l 2xnd Tomber
Compeny Mr. Avery turned over several notes given to applicant for
suvscriptions 4o stock. Mr. Lipscomb leter testified that he did
2ot belleve that these notes could properly be applied on Frank
Avery's indedtedness to the Big Four, because the transaction 'vras
Teally thet of the Avery MIll & Iumber Compsny and not Frank Avery.
personally. ' '

It appears from the evidenco that the following notes,
which were evidently the property of applicant, had dbeen trané-
ferred to the Avery MLll and Lumber Company: |

G. W. Wylie $500.00
William S$im .500.00
7. 0. Winter 200.00

Mr. Jemes M. Burke tectified that he was offered the note

of 2. Q. Simpson Zor $500.00, whickh is shown on the sccounts as in

the tressury of the 3ig Pour, in settlement of an sccount of Daunti

&-Russell. Rortland lumber deslors, sgainst the Avery Mill and

- Lunber Coﬁpany_ 5=




It is very evident Lrom ‘t;he testimory addunced at the hoar-
ing that tho officers of the Big Pour had no kmowledge thet this
note wag in Avery's hands and notin the treasury of applicant
where 1t belonged; ¥r. John F. Jordan, formérly of the cztizeng

| Bank and Trust Company of Visalise, ixx‘ whoze custody yapplida.ﬁt's
note avove referred to appeared to be at that time, stated that |
ke and nis cashioxr were the only ones that had access to 't‘heae
'notes. M. Lipscomb testified alse, as 1s shown on pa.gé 75 of the
’cransc\rip’c, in vanswér o t]ﬁo question, "How 40 you kﬁow these anes
are on hand at the preosent time--when aid yoﬁ ¢count them‘las,‘t:‘.’";
I comted thenm the first of every month, wita fb.e exception.ofu
the tirqe since the Citizens Bank closed.” Again quot‘ing fi'om

| rage 82 0f the transeript, lMr. Lipscomb was .&:'.ked:' "Zow did yom
make out to take sn invoice of those notes the Lirst of every
month unless you khad sccess to them?" 1r. Lipscomb answored: |
"I just had the list I loft thoro,” and whenm askod 12 he thought
'thatAwas & proper mothod of ‘ca&:ing"a.n invoice 0f notes, he replied,
nUbat Ls the ozmly mothod I could take . when they refused to let

ne heve thom." T

| Concerhing the potos taken on account of gtook s'u.'bsc‘rip-

tion, it aprears Lrom the tostimony that, aside fLxrom the three
notes gbove monbioned there should still To on hand motes 4o tho
smount of $41,625.00. These are held by the Citizens Benk and will
not be relcased except on & written ld.emand. It seems to no tha.f
1t it o singularly strange way of mmging tho affairs of this
compeny that such & thing should be poseible--thet this amount|of
notes shonld be depositved in any benk snywhere and delivery re-
fuged Yo the offlcers of applicant. . |

e E. Zahn, 0f Eghn & Sons, contractors, testifiod that
grading done for applicant by Eshn & Soms under oontract hero't;o-
Lore entered into and approved by this coxﬁmission, a.mowqted,. ‘.ﬁo

something like §12,000.00, and that thore is 3till o balance -due

2im of §6,999.35 on said contract. Ee testifiod that he hed £4led

e | | 278




e lien on the right of way s.ncl roadbed of gpplicant a.nd that he
expected in tho mear future %o foreclose on said lien and become
the owmor of sald proyerty.

After considoring ell the ovidence introdmeced &t tkhe
hearing I velieve thet the officers of epplicent are open %0
vexy severe criticism £or the memmer in which they he.?elma.nnge&
+his exterprise. They have e.pparen'tly recoe;nizqd no res;ponsﬁ.—
411ty to the stockholders Who cxtrusted momey to them in go0d
fai‘b}z. Thilo I belicve the Commission would be justified. in not
on.'l.y &enyina: -t:his ap-olicatio:: but also in teking drastic stor
aga.inst the partiocs at fault, I am of tho opinion 'that +he present.

should
application be granted for the following reasons:

It /;3 ovident from the testimony of protestants intro~
'aucecl at the noaring in the City of Tulere on May 4, 1814, thet
they cxre u.nanmous_ in their desire that the rosd be built; and
further, that if applicexnt chould be successful 1n selling the
emonnt of stock namoed im this application,. and 42 the businoss |
of tho road be under efficient mencgement, they are still will-
ing +o pay their subseripiions in £ell-

T am s1so impressed with the fact thet inasmuch es The
proposed locetion of this road is throuvgh s splendid country |
woden i3 rapi_dly being settled up, that £ 3aid railrood is built
14 7411 add much improvement to the passenger 2nd freight Lo~
cilitine and conSequen‘tiy become an importent factor in develop-
ing the commmnities sloxg its Line.

The most important factor whick prompts me 0 rocomxend
the granting of this spplicotion is the testimony of ixr. J. R.
Eitcbeock, prosident of sald road, wherein he states that nego-
tistions are now pexding with parties to whom'he expe&ts to sell
21l of this stock in one lump. | |

Trerefore, in view of the above reasons, I recomuend

that this application be granted uwpon the :followiﬁg conditiorne

end terms, and not otherwise:

i




(1) That arrengements be made by applicanf to fdké mp‘“
the three notes heretofore mentioned in this opinion; amount ing
in 811 to $1,200,00, whick were turmed over by Mr. Avery to the
Avery Mill and Lumber Compaxny to compenzate the latter for paying
ofL in lumber cerfain debts of applicant. I can see no reas3on why
the makeres of these motes should be, &g they probably will be, sub=
jectod to a suit to compel them to pay their obligations in full
while other subsceribders, who gave notes for their subseriptions
' umder similer circumstences, mey bo cxempied Zrom payling them.

(2) That the subseribers’ notes heretofure referred to
as beiné deposited\in the Citizens Bank and Trust Company of
Vizalis, be withdra%n from caid Beank and.placei in tﬁe treasury
of applicant ard thet a detailed 1ist of same be forriched this
Commiszion and certified ac being correct by the president and
secretary of the 2ig Pour ZElectric Rallway Compeny, spplicaut
herein.

~ (3) That the indedtedness of Praxk Avery to applicant
{n the amouzt of $1,798.2L be peid in full before any such stock
shall bve i°3ned,and that the directors of this company be compelled
either to collect thic sum or o repsy it themselves to the compaxny

ander their lisbility as directors.

(4) That inasmuch as it is proposed by applicaxnt to sell

this otock all in oze block, I recommend that no ecommissions be
paid on the sale of this stock uwntil there iz at least $100,000.00

in cash realized therefrom and in the treasuwry of the Compaxy and
evidence of these facts has been furnished Vo the Commizzion gad

the comsent of the Coxmission has voen obtained to the pamment of
commissions, and further, that thereafter no commissions shall be
paid on future soles except uwpon stock, the fo.ll par valne of
which has been paid to applicent in cagh. In no case shall 4he

'commi seions paid exceod 20% of the par value oZ the stock s0ld.

(5) Thet applicant, before sttempting to sell any stock
shall come to some ggreemont with Esbn & Sons by which spplicent’s

title to the righte of way shell ve cleared of all encTmbrances.
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(6) That applicant chall not enter into any sgreement

for the construction of the road without further consent of the
Commizsion. |

In conformity with the above suggestions, I recommend
the following forxrm of Order:

BIG FOUR ELECTRIC P..A.II.WAY COMPANY having applied to
this Commission for permission to issue its capital stock of the
per velue of $392,058.00 for the further acquisition of rights of
way for spplicent's proposed railway and for the coxstruction
and eqﬁipment thereof and the necessé.ry ix;ci&en‘ca.‘l expenses in
connect.z.on therewith az shown by "Exhibit D," attached to the
application, and for the discharge oi' applicant's o'bliga.t.x.on... a8
shown in its finmamcial statement, "Exhibit A" attached to the
spplication, end & pudblic hearing having been neld on thi° aypli=
cation and the Commission being of the opinion that the purposes
for which this stock iz to be issued alTe not in whole or in pa:t
reasonably chargeable t0 operating expexnses or to income, -~

TT IS HERERY ORDERED that BIG FOUR EIm.C'I‘BIC RAILWAY

VPANY be, and the same is heroby suthorized to issue 'chree
. hundred niznety-two thousend snd Tifty-eight (292, 0£8) shares
of ita capital stock of the por value of three hundrea. vinety~
two thousand and ¢ifty-eight dollars ( %%92,058.00), upon the
following terms and gon&i‘cions, and pot othexwise, to-wit:

(1) That prior to the iccue of any stock, applicant
chall take up the three motes heretofore mentioned in this opinion,
smounting ix all to one thousand two hundred dollars (§1, 200.00},
which were given to the Avery M411 and Luxber Company 0 compenoate
the lstter for paying off in lumber cextain bills of apnlica.n‘c.

(2) That cubscribers’ notes heretofore referred o 83
being deposited in the Citizens Bemk wwd Trust Company of Viselie
4n the smount of forty-ome thoucand six hundred and twenty-ﬁve

Q-




dollars ($41,625.00) be placed im the treasury of the applicant and
that g detailed list of same be furnished this Commission and certi-

f£icd to as being correct by the president and secretary o:ﬁ‘ the 2ig
Pour Electric Ralilway Company, epplicant herein.

(3) Thet the indebtedness of Freuk Avery in the amownt of
one thousa;& severn. hundred ninety-eight and 21/100 dollsrs ($1,798.21)
be paid in Tull bofore amy of such stock shall be issued. The direct-
ors of applicant are heredy ordered either to colleet this sum ﬁrithi:n

thirty days from date of this oXxder or To repay this amount into ap- |

plicants treasury under their liebility as directors. |

(4) Tha,'t: ipasmuch as it 1S proposed by applicant to sell
this stock all ir ome block mo comuissions be paid. on the cale of any
stock wntil there it at least one hundred thomsand dollers ($100,000)
in cash realized therefrom and deposited to the ecredit of said. Coin-
a8y snd the consent of the Commission has been obtained to tb.e pay-
ment of comssiona, apd that thercafter 1o commission shall 173 paid.
antilthe full par velue of the stock sold hes beon recelvod by appli~
cspt in cash; and

1T IS FURTEZER ORDERED that 1n 16 caso sball the commiscions
peid for the sale of stock excood twenty per cent (20%) of the par
value thereof;

IT Ia FURTEER ORDERZD that a.pplicant before attempting to
sell eny Stock, shall come To some agreement with Hehn & Sons dy which
cpplicant’s title to the rights of wey shall have been cleared of all -

encumbrances; |

IT IS FURTESR CRDERED taa’c a.pplicant will enter into no
agrecment Lfoxr the conztruction of zaid rosd without the rur‘ther order
of the Coxmission;

1T IS FURTHER ORDERED that appli cant incur no financial

obligations without the prior consent of the Commission;

. I IS FURTEER ORDERED that the Big Four Electric Railwsey
Compexny czasll keep separate, True and asccurate accounts showing
the receipt and application in G.e'tail 02 the proceeds of the :-:alg
of the stook hereb:r authorized to be issued; and on Or before lthe
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ZSth day of each month the Company shall make verified repo:ta- to
the Commission stating the sale or sales of stock during the
preceding month, the terms and conditions of the sale, the moneys
realized therefrom, and the use and application of such moneys,
all in eccordence with thic Commission's Gemersl Order Fo. 24,
which order, in so far as epnlicable, 1s made & part of this
0rTdoT. | |

- IT IS FURTHER ORDERED that the authority herein granted
gpplicent to issuwe stock schall é.pply only to stock issued veLore

Docember 1, 1914.

Mo foregoing opinion and order are herebygproved and
ordered filed as the opinfon and order of the Railrosd Cormmission
02 the State of California.

\
T
Dated at San PFrancisco, California, this / ‘f - day of

myQ 1914. ' ) .-.:.;;::/::" .w- ‘

Tommize 1oners.




