Decizion No. oo
BEFORE THE RAILROAD.COMMISSION
OF TEHE SQATE 0F CALIFORNIA

i uolspory

ROY A. PRATT, ot al.,
| Gomplainants,

Case gg,{545.

- VB

SPRING VALLEY WATER COMPAXY,
& corporation,

Dofendsnt.

e st S S e Mot N et Vet e M e

Goorge C. Trrasher fLor complainant.
NeCutchern, Olney and Willexrd and
Warren Oluey,Jr. for defendant.
Robert M. Searles, Assistant City Attormey,
for City and County ©X Saxn Francisco.

TELLEN, Commissgioner.

OPINION

This is & proceeding to compel the Spring Valley ﬁater

| Company *to enlarée its water meins so as to give adequate service
to- 2 portion of the City of San Francisco.

The complaint slleges in part that complsinants are
residents of the westerly portion of the Richmond District in Sen
Prancisco: that the sole source of water supply for said section
iz owned and operated by.Spring Valley Water Compaxy; that Spring
Valley Water Company has refused 1o supply complainante with sn
sdequate suppl& o¥ wate;f thet while the water supply in the

| :hoﬁos: of &ll the complainants is distressingly inadequate, some

‘-of the complainaﬁts have no water st all during certsin hours of
“he day and mnsf,stor$.wator in tanks each night for-uée on the
gucceeding day; that the csmse of the inadequacy of the water sup-
ply is the imsufficient size of the mains ard pipes used by Spring
Valley Water Compssy to supbly thet pert of the Richmond DiStrict .
ﬁhich 1ies Wwest of 233 Avenue: thet while the territory eaét.of
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234 Avenuve 1s supplied through & 16-inch main, the section from
234 Avenue west to the oceen beach iz sorved from an &~inch

main 1a4d in Geary Street; and that the Water Company's revenue
frém this soction 18 estimated at $2o,ooo'annnally. The con-
plainants pray that this Commission diroct the Water Company to
install larger water mains and pipes or take such other measures as
will afZord relief. ‘

The anzwer, while 10t denyinz the material ellegations
of the compiain;, sets up several reasons why this Commission should
not'proceed in the premises, including particularly the defense
that this Commission iz without jurisdiction %o entertain this
proceg&ing. Tre issue of jurisdiction is the material issue which.
mest now be:dééiaed. |

The‘hearing in this proceeding was held inm San Francisco
on May 2, 1914. The City Attormey of San Francisco appeared by
Rovert M. Searles,.Assistant City Attorney, presented a resolu-
tion of the Board of Supervisors requesting this Commission to
assume juris&iction.lan& made an argumont in advocacy of this
Commission’s jurisdiction. The Water Company took the position,in
reply, that whatever power there 12 in any public suthority %o
give the relief requested, vesv¥s in tho Béard of Suporvisors of
the City and Couniy of San Francisco and not in this Commission.

Bofbfe examiniﬁg“the issue of Jurisdiction, I desire

first to drew attention %o thé syoecific relief here rqqueéted.

This 1= not a case of compelling & water company to extend its
meins. Nor is it £ case of compelling suckh compan& t0 instsll &
service conneétion from an exiszting msin to a new custqmer whose
property shbuts on the main. No question of serving aew customers
is involved in this proceeding. It is simply & question of giving
more adequate service to existing customers by inereasing the

size of existing mains. 3y bearing this fact clearly in mind,Athe
solution of the protlem of jurisdiction becomes less difficult.

The source ol this Commission's powers is found principally
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in Section 23 of Article XII of the Constitutign of Californis,
as amerded on October 10, 1911, and in such statutes ag the
Legislaturoe may, from time to time, enact théreundor.' This
section, after'referring to the corporations, associstions and por-
3ons which now are, oi may hereafter ve deoclared by the Legislature
%o Yo public wtilities, confers on the Railroad Commission the
right tolexerciée such power and jnrisdictibn %o sﬁpervise‘and
regulate public utilities as the Legisleture may, fron time to
time, confer wpon the Commission. IThe section‘theﬁ ¢continues in
part a3 follows: | |

"Prom and after the passage by the legislature
of lews conferring powers upon the railroad commissioxn
respecting public utilities, all powers respecting
such public utilities vested in boards of sumpervicors,
or municipal coumncils, ox other governing bodies
of the several couvnties, ¢ities and countios, c¢clties
axd towns, in this state, or in any commission orested
by lew and existing at the time of the passage of such
laws, shall cease 80 far as such powers shall conflict
with the“powers,so conferred wpon the rajilroad com~
mission.™ )

Thexn. £oliows this importsnt nroviso:

"provided, however, that this section chall
not affect such powers of control over any public
utility vested in any city and county, or incorpo-
rated city or town ag, at an election to be held
pursuent to laws to be passed hereafter dy the
Legislature, & majority of the qualified electors
voting thereon of suck city and county, or incor-
vorated city or towz, shall vote to retain, and until
sucn election such powers shall continume waimpaired.™

The Public Utilitiec Act became effective on ldarchk 23,'

1912. ALl parties\agree teat this Commission'svjurisdiction iz

this ‘proceeding depends on whether the power to g:ve'the relief

requested s against the Spring valley Weter Companvaas vestod

in the City ard County of San Francisco on larch 23, 1912. It

it wae go vested; this Commission has no jurisdiction; if 4t was

1ot so iested, this Commiszion h;s power to proceed and to'give

suehk relio? as the evidence, when presented, may warrant.
;t'accordingly becomes necossary to coneider whether

power in the premises was vested in the City and County of San

Trancisco on March 23, 1912. That vhe Spring Valley Water Company
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ras opereted in San Francisco for meny years prior to Merch 23,

1912, and was 80 operating on said date is not disputed.

In order to ascertain the powers of the City axnd
County of Sen Francisco over public utilities ox March 23, 1912,
- we must look to the constitution, the statutes and particularly
San Prancisco's Freeholders® Charter.

e constitutionsl provisions delegeting %o mundcipeli-
ties powers'over public'uxilitios.are,as follows:

(e} Section 11 of Article XI.

(b) - Section 19 of Article XI.

(¢} Section 1 of Article XIV.

I shall now consider these secfions soriatin.

' Sectidn 11 of Article XI reads as follows:
"Any county, ¢ity, town or township may

make und onforce within its limits all such

local, police, sanitary and other regulations

a3 are not in conflict with genersl lawe.”

"While it has been clear, ever since The decision of
the Supreme Coﬁrt oX the United States in the femous cese of
Jums vs. Illineis, 94 U.S. 113, that the power of the state o
regﬁl&te and supervise public utilities is based on the state's
police power, it seems equally clear, wnder the authorities,
that the grant by the state to a muniacipality of general power
to enact police regulations does not confer power to su@ervise
and regulate the relationship between & utility and its patrons.
The exercise by The state of LUs police power 13 one thing.

The dolegation to municipalities of gemeral power to enact
"police regulations™ is an entirely different thing.

. In the_absence of delegation of power by the state,

a municipalify'has no power %o supervise and regulate;the rates,
service or other relations betweern & public utility and itse
patrons.

Cumberland Telephone and Telepravh Company
ve. City of Memvhis, 200 Fed. 657, 608.

Minneanolis General Electric Commnany vsS.
City of Minneapolis, L94 Fed. <lo. :

Wills ve. City of Chicago, 127 Fed. 731,
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City of Richmond vs. Richmond Natural Gas
Company, 168 Ind. &2, 79 N.Be LOBL, L1033

Lewigville Yaturel Gas Company vs.'State ox TOol
EexgoIEs, 135 ind. 49, 34 N.1-T02, 2L LeRehe (o4

State ex rel Marshall, Attorney Yor Public Utilities
S omm . Ssion vs. Wyandotte County Ges compsny,
88 Xans. 165, 127 Pac. b4z.

N : Helerna Light and ¥ailwaey COmQanz vs. City of Helena

Ball vs. Toxarkans Water Corporation, 127 S.W. 1070,
(Texas}.

Steate ex rel Webster vs. Suvmerior Court, 67 Wask. 37,
120 Pac. 8oL, 863.

City of S¢t. Ma 's vs. Hope Natural &as cOmpanz,
rralbe l, (W Va. )e '

Erocoéding a step rurther, the decided cases
conclusively show that 1f the state delegates to & municipality
the general powéf to make and enforce police regnlations the
municipality is thereby granted no power o supervise or regulate
the rolation bYotween a pudlic utility andvite/;:gggzgréihile the
power of a mumicipality to emact "police regulations,” undoubi-
odly gives to the municipalily ceitain powers over public
utilities, these powers are conferred because public utilities,
by ruaning cars on the public streeté or erecting poles theieon
or laying pipes therein, or By some sﬂmilai act, come into such
relationship with the city and 1ts inhsbitents as distinguished
from the reletionship between the utility smd its patrons axd
customers; that the public kealth, safety, morals orx wélfare
require the exercise by the municipality of the poﬁer 40 meke
ﬁhat-are-ordinarily called police regulations. Thus, a muwnicipal-

. ity clearly has “he right, mnder the power to enact "pdlico
regulaxions " to act on utilities in such matters as to-limit'the
mAthin ‘be-erecied

territory $x Wich & gae plant mam/ - Dobbine vs. City of
Loo Angeles, 139 Cal. 179; %0 enact an ordinanco 1imit1ng the,

speed of street railroad cars within the c¢ity limita,- Simonean

vs. Pacific Electric Railway Comnany, 136 Pac. 544; or to-dirqct

& water company to cesse maintsining su open water diteh in a

public street,~ City of Santa Ana vs. Santa Ana Valley Irrigation
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Company, 163 Cal. 21l.
| These maxters; however,.in#olv1ng the relationszhip
between a utilify.and a city or the inhebitants thereof as &
waole are Xundamentally different from the regulation of the
relatibnship botween & utility and its patrons or customers.
4z wae sald by the Federal Court of Appeals of the Sixth Circuit

in Cumberland Telephone and Telegraph Company vs. City éf'MOmygis,

200 Ped. 657, 660:

"To regulate and control the uwse of the streets by
telephonoe companies ic a natural incident oFf muni-
cipal governmont (although here expressly granted,
gee City of Memwhis ve, Postal Co., 145 Fed. 602,

76 C.C.A. 2927, and this control iavolves the

right to bargain for such use bdefore the right is
granted (as 1t hes .beon here exprossly granted):

but these Things pertain to relations between tThe
city and the comvwany. Tkey 4o not touch the con~
tract relations between the company and its patrons.”

.Agein, &s was said by Judge Grossewp in Mills vs.
Chicago, 127 Fed. 73L, 734: |

"Ihe.mere laying of & gas pipe, and the
installation of gas plants, together with their
repeir, are the subject matter of a power widely
Soparable In circumstance and in substance, from
power 10 deal with the rates 2t which gas shall
be mamufactured and sold. The Lirst belongs natur-
ally to the city whose streets are 1o be occupied, Lor
it is related intimately with the supervision of the
streets; the latvter, with ogual reason, is foreign
natuwrally to the c¢ity, for the city is onoe of the
parties in interest, and power to regulate prices
ought not, in the usuwal course of afreirs, to go to. a
parvy interested.”

The cowrts have aécordingly hold that the delegation
by & state to e municipality of general power 0 enﬁct police
regulations or to enact 6rdinances for the general welfaxe or
similar powors does not confer the power to regulate raxes or
3exvice or in any other way to regulate the relatiomship betheen
8 wtility and Lts customers and patrons, &s diatinguished fron
the ¢ity or +the 1nha$1tants in general.

Cigz of S5t. Louls vs. Bell Tel. Co., 96 Mo. 623,
Sella » 99 . ' . . :

In re Pryor, 55 Xans. 724, 41 Rac. 958, 959, 29 L.R.A. 298.
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State ex rel stconsin Tolephone Comvnany vi. City of
“EEoboypen, 111 Wisc. 39, 96 N.W. 657, 662.

Schroeder va., Scranton Gas and Water Company,
20 2a. Super. Ct. 205,

State ex rel. Gardner vS. Missourl and XK. Telenhone Co.,

City of Jacksonville vs. Southern Soll melaophone end
Melogravh Comvany, 57 P17, 374&, 49 So0. 503 Sil.

Bluefield Vater Worxs and Imnrovement Co. ves. City of
Biuefieid, 69 Wa VB. L1, 70 Ses. 772, 774%, ‘775.

city of St. Marxg vs. Hope Natural Gas Co. 76 S.E. 841,

Oklahoma Railway Compg;y vs. Rowell, 127 Pac. 1080. (Okl.)

mhe constitution itself contazno 1nternal evidence
sbowing thet it could not bave beon intended in Section 11 of
Article XI 1o give to a city any power over the:relationship
betweon & public utility and its ypatrons. I refer to the fact
that in subsequent sections of the constitution, particuiarly
in Section 19 of‘Article ZI ard in Section 1 of Article XIV the

public utilities :
power of ostablishing rates for certuin ,clasgen: o:/wa° oxXpressly
conferred upon mnnicipalities of this state. IZ the power to
regulate the relationship vetween public utilities and their
‘patrons is conferred by Section 11 of Article XX, it was entirely
superfluous again‘fo confer, in subsequent sections, & portion
oL the powers whicﬁ had aiready beon delegated t0 the nunicipali-~
ties. I beliove that the courts would dbe slow to say that the
applicable provisions of Section 19 of Article XI and of Section
1 of Article XIV are nothing but surplusage.

I concin&e thaet no power in the premises was conforred
upon the 61tyvandlcQunty of San ¥rancisco by Section 1l of
Article XI of the constitution.

The zame comclusion Lollows with reference to Section
19 of Arti'cle XI. Spring Valley Water Company sccepted the
state's olfer of a franchise as contained in this section as it

stood prioz to October 10, 1911, and Dby suckh acceptance secured

the fight-to lay i?glmaiﬁs,and pipes in and along all the pudblic
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gtreets of San Francisco. (Russell vs. ebagtian, U.S. Supreme
Couxt Decisions “April 6, 19T4.) The‘only powers reserved

to the City and County of San Francisco upder that section were
‘he power Yo supervise the location of the mains and cograte
matters mnder the direction of the superintendent of streets

or other officer in control thereofl, to praécribe gonefal\regu—
lations for damages and indemrity for damages, and to regulato
the charges Zor water. The City and County of San Francisco
was given no power ander this section o#erlsuch matters as
adoquacy 07 the service or the making of extensions. |

Section 1 of Article XIV has no bearing on thiz
yroceeding for the resson tkat 1tc delegation of power affects
simply tkhe establishment of rates or charges for water.

| I conclude that no provision of the Comstitution
. conferred uwpon The City snd Couwnty of San Francisco-any pover
over'the servicg of a-wamer wtility. Likewise thore 18 no
geoneral statute‘confbrring such power.

CQnsequentlj we are driven to the Freeholders' Charter
of San Francisco qonférred by the Legislature under the provisioné
0f Section & of Article ZI of tho Comctitution. Here, 1% at all,
nugt San Francisceo secure nower in the premises. |

The applicable provisions of the Charter are Subsections

13 end 14 of Section 1 of Chapter II of Article II. Said Sec-

tion 1 gives to the Board of Superﬁisors power, aﬁong others:

"13. ZExcopt as’ otherwise provided in this Charter,
to rogulate and control the location and guality of =1

'7 applisnces ‘necossary to the Furnishing of wafer, heat, light,

POWET, tOlepHOATE aUE ~Yslegraphic service to the City "and
Cornty, smd to agquire, regulate and control any and £££1
sopliances for the sprinkling and cleaning of the streets of
the City and County, and for flushing the sewers therexn.{

"l4. To fix and determine by ordinance in the month
0f February of each year, to take offect on the firet day
of July thereafter, the rates or compensation'to be collected
by any person, company or corporation in the City and Cownty,
for tho use of water, heat, light, power or telephonic
gervice, supplied to the Citj and County, or to the inhabi-
tents thereof and to preseribe the cuslity of the servico.-




m3~amendea Xovember 5, 1907; approved by the Legislature
ggyfﬁber 23, 1907 FStatut?s Spqcial Seasién, 1907,'page‘

. The issue of Juriediction in this proceeding depends,
in the 1ast‘ana1ysis, upon the proper interpretation of these'
two cubsections. The plaintiff and the City Attorzey argué that
thegse subsections confer no power in the pfemisos on the city,
while the defendant contends That they cover the present case and
fcloa?ly give power to tho city therein.

It will be noted that the Board oL Supervisors is
given power under Subsection 13 "to regulate snd control the
location and ¢uality of all anpliances;mgggaggxz;ﬁg_xhg_znznigh:
ing of wator” and that wnder Subsection 14 the Board hes power

to‘prescribe'the-"ggality of the service™of water utilities.

The City Axtorneyhéonten&s thet the Board has mnot been give#
powor to compel the expenditure of moﬁéy for capital Purposes and
that 1t§ power over the applisnces necessaxry to the furnishing
of water is limited to the quality and materisl of pipe as dis-
tinguished from its sizo; He also relies on this Commissgsion’s
decislon in Dooley vs. People's Water Company, (Vol. 3, Opinions

and Orders of Railroad COQmission o Californie, p. 948).

The Qity Atto?ney?s-argument with reierence.to the
expenditure.of moneys for cépital account wou;d‘not seem $o be
well‘ﬁdken for the reason that expenditures properly chargeabdle
t0 capital account are frequently necessary €0 improée "the
qnalify of the servicel as to which matter the board is expressly
glven power. Tho'ggg;éx case would not seem to be in point.
Thatrwas & caéé‘oflexteﬁding 8 water main to serve new customers
in Zerkeley. The Commission fownd from an examingxion of the
prbvisions of the Frecholders' Charter of Berkeley that no power
to compel extensions of publié wtility properties had beon con-~
forred bn the Citj of Berkeley and hence comncluded thst the power |
is vested in this Commiésion. mhe proesent case i3 not ome o2
extensions but one of'improving the\quality of thoe service by the
enlargement of existing meins, and must be decided under the
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provisions of the San Franclsoco Chartor.

I heve not veen able to bring myself to sgroe with the
City Attorney thet the power to regulste and control the "ouality
of the appliances necessary to tke fornishing of water™ gives the
power orly to determine the charscter of the materisl of water
mains and not the size or other characteristics necessary fox
adeouate service. It Dbecomes wmnecessary, hawéver, to pass upon
this question Zor the reason that, in my opinion; the power con-
ferred by Subsection 14, "to prescribe the quality of the service"
clearly covers the prosen% case. The complainants in this case
want better service. That 43 the cun and substence of tholr
conplaint. They ask that the quelity of their service be improved
by giving them sn adequate supply of water and to this end they
ack that the size of the existing msins be incressed. The matter
geems to be one over which the Board of Su@ervisors,alonéiﬁaaﬁ
jurisdiction. I accordingly suggest to complainants that they
present thelr complaints to the:Board of Supervisers, which body
alone has ﬁurisaicfion in the premises.

Tt will be uwnderstood, of course, that this décision
1¢ based on the specific provisions of the Freoholders' Charter
of Sen Francisco and on the specific racts of this case. In other
municipalities, this Commission lergely hae Jurisdictilon over the
mquality of the sexrvice™ of public utilities and in the Cit
énd Comnty of‘San Francisco 1tselt 1% 4s the duty of this Commissiax
to exercice the.broéd powers coxnferred upon it by the Constitution
snd Stetutes of this state oxcept only in so far ag power over
& givén public utility was vested in the city on Merch 2%, 1912.
As the Commission findzs that it nas 00 jurisdiction on the facts

of this case, 1% hes no other course open than to dismiss this

proceoding.
T submit tho following form of oxrder:

ORDZER

A pﬁblic hearing heving been held in the &bove
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entitled proceeding and the Railroad Commiésion firnding that it

ras no Jurisdiction in the premises,
IT IS EEREBY ORDERED thet the above entitled proceeding
be and the same is hereby dis smissed.

The foreogoing opinion end oxrder are heredby approved and
or&eréd filéd ag the opinion and order of tho Reilroasd Commission
 of the State of Californis.

Dated at Sen Francisco, Californin, this~</  day of
Xay, 1914. S .

Cfmmlssazners. )




