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E£3'ORB T,O".J!: PoP-IT·~OKD CO}'~!ISSrON 
O:s' TEE: STATE 0:5' CALIFORNIA:: 

,.,., 
"", 

In the Matter. of the A"O'Olica.tion of' ) 
3ayCiti es Eame· Telephone Com:peny 9 } 

~acific Tele'l::lAOne ana. T:ele&::rs.:oh ). 
Com:psny ana. City of 3erkel ey for s:n ) 
Oro.er a~horizi:::l~ the Transier and ) 
Assi ~ent of e P:renc'hise and for a ) 
Certificate that ?".l.bllc Convenience ) 
ana.: lirecess:ity .. requi:ce the e:terci S0 ) 
Oi"·su.CA ·]'rsncJ:lise. ) 

Application. 
No.12S5 .. 

.. 
' .... );, .. 

i'?illiam ~o!:las for :Bay Cities Eome Tele:phone Company. 
?ill sbttr y ~. Madison and. Su:tro and..Felix T. >Scift.h . '" 

for :?a.ci fie -Telephone sn<i T.eJ..egrs.phCofu.pany~, 
:5're.nk v. .. 'COnllsh_'

9
Ci ty Atto=ney, :tor City' of'Berkeley-

T .... "':TRN, CO!Slissioner.-

O?INION 

:", " 

T".o.is is a.n s-J?plication by.3s.y Cities Rome Telepho.ne· 

COl!l.P$ "y f 0::" allthori ty to assign a cei-ts.i n • fr""-cllise' to Pad:tio , , 
. . " ':", ': ", ",,', ... ' 

:;;elephone ana. 1J:elegraph Co:rnpany ana. ,of "the latt.er com.:98.nY·fo:r.a . ..', . 

cert iii cs. te t.b.E.t public convenience andn.e cessity re·qu:tre the. ' . . .' . ~. " 

Tile City of Berkeley joins in the &!'plics. tioi:J.. A, pub.lic.·he':sxfngi .. ·· 
. .".".', ", "":'."",' 

on sai d.a.pplica -:ion was .he1a. in the City Es+l, .:se:::-keley,-o,n. 

August 29, lSl4:..The entire' City Council~~.prese:l.t.'No.Olle-, 

8.1'1'e s.red. in oPP'osi t io:o.: 
Z0.e· f:rs..ncllise referred' to ~s grante.·cr·l>ytne 

:Berkeley to Rome ~elepllo!le Company of. 

1907, . by. OrCine.n.ce No. 46S-A. snd was la.tera.s,signe,ci'b:t,th~ , . "'. ..-, 
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to 3&;; Qities lio::::J.e ~elep!lo:c.e Compariy, one of tile applfc:ants' 

herein. A copy of said ord.inance is att.achec.to the petition 

nerem, and marked "?x'hi oit A, s.nd. referenc,e' is he.reby made 

thereto. 

OrCinsnce No. 468-1.. grants to:S:or:l.e ,Telephone C:om:pe.:cy 

0:: A1s.:oec..a Couc:ty , its S1:.ccesso rs and assi:gns ,,' foi 'thepe·r,iOd' 

of 50 yes.rs, the right to "C.se tbe public streets of Berkeley 

~or t:he co:o..struction a!lQ. operation o:fatelephone, system. :Among' 

o tiler provisions, are the folloi7i:c.g: 

1. T"na te lep~one comp311Y agrees to furni.sh> 5,0 free 

tele:pl1ones for the use of the city.' 

. ."',,: '" ",',., . 

after. fiveyears,as provio.ed by the· Brou'@lton .A.c.t'ttw~J,er 

ce:c:t of its gross revenlle from "business u:::tder"the frauclii'se., 

S. l>aragra.:phfive provid.es in part as f'oll~WS: 

%7T'tlat the Sa:l d grantee, r..is or its suC'~essqrs or,assignB:~ 
sha.ll not wit:b.ou:tt:b.e con,sent of. the To'V7.l:!. of, 3'erkeley,.evidenc·ed 
by ordi!:.ance . d1:lypassecl by the Board of ~rllsteesth.ereo~; sell'. 
or transfer its 3'roperty or $:C.y of the rigilts or priVi.leges· . 
s:ttthotized or g:'S.!lted by said francbis e to' a~yperson~"compa:::l.Y", .' 
combir..stiort t trust or corporationnoV1 e:tgaged.in t;e .telephone 
'b"J;Siness i::l the Town. of :Berkeley, an.d shall not, at ,any.time: 
eJlte!" into 8:!1y agreement clirectly or indiree:tlywithany .. ' 
perso~, company. trust. combine.tio::l or corporsti on now,.e·ngaged 
in tile tele~hone bUSiness in i;:b:e' T.om' of Berke.ley concerning' 
the rate to be ch.s.:rged. for telephon.e serVice •. t1 

4. ~e te le:phone CO!ll3)s.ny agrees tofur.o.ish the. city' 

wires in its ca'bles fo·r the ci "'~.IS. fire alarmandl'~<>~ice 
. , .' ,',. 

telegraph systems and. to allow the city tOinSt&ll wires .:for 

these pilIposes in the und.ergroundcondlrits ana. u:po!l..tJiep.oles 
• ,.., C',', 

," '. "', "', 

. " .. ,. '" . ',' :' of· the telephone company. 

5. Provision is mad.e for the F'tU'chaseo'f the,telep::o.o~e ..... 

company's prop erty ·oy the o:i ty at t he termination 

chlse- at a price to' be :Hzea. bya.roitraticnu:c.o.e:c 



a.:l.c.. ~e 1e gra.ph. Co!:!1' a!!Y, the pred.ecess or of Paci fie· Te le~hone . and 
. -:"'i, \ 

Telegrs:p:h Co:::1peny ~ was engaged. in the telephone business in Eerkeley. 

~e und.oubted pU!J?ose of' paragraph five of' Ordinw.ce No .4Se-A. 

-;res to prevent the censolid.ation of the e:o.sting or .:Be-ll sys:tem.: 

with the !!.et7 a;o.d cort!peting R.ome system, u..."'lless the Cityts:c:o:nsent 

had. bee:c... first secu.red.. ~Teverthe1ess~ on .1l·rerch 15,,1912,. :B~y. 

Cities Eome ~ele}?ho!le CO!:ll'any transferred: all its physicalp:ro.per--

ties in Berkeley, "tilrollg'h the instrc.::l.e!l. tality of EomeLong.J)ista.nC:e 

Telep1lone Co=:Pe:ly-, a corporation c'reated for t:D.at purpose, to 

Pacific ::::elepl'lone e:o:d Telegraph Cotlpany, the rival ce!D.ps:aytwi~hou:f;,· 

securing the consent of the City of :Berkeley- me city t:hereafter, . 

broug}ltsuit in the. su:perior court of Ale:rieds. CoUnty to' set. a.side 

the conveyance'as ";oiri for t..'lJ.e reason that the cityts ~o'nsent 
'. '. 

had ::!ot bee::::. secure'd.. A general de~u:rrer to' the complaint:. was sUs..;,; 

ts.ined on the gromld that ~y ccrporaticn may dispO'se .of:i:ts. 

prcp erty by co::!Sent o:f two-t1l1rds e:f it.s sto ckholders ,. . al':d that: 

Be::-keley hao. '!l0' power to impose the additional r:equireI:le.nt thattlJe;.· 

City's consent s:c.ould be secu.red oeiOl'es-Il.c...1; disl=l0sition '~o:ctla be 

:nac.e. The !let result cf t'nese trsnsactiO'r.s was ths.t .the.'lio:n.e:. 

TelephO'ne' Co~any of lla.!:leo.a Oounty sec~ec. from tilepuo:lic 

va.lueole privileges free.d fro!l the condition wbi chtr .. eptfo11C 
. . 

autcorities ill geod fsi th t!'1.ou.g]~.:t t:h.ey were attechfng thereto'. 

I ric not. d.eem it necessary to' c:o:::l:!Jlent u.pon. the. etlli.c:s: 

of suc~ cend.uct;. Tile transaction speaks for itself. As :?a.ciftC: 

~elephcne ~d. Zelegra:p~ COlr.Pe:!!Y,. hO'wever? is nov1to.b:ecome, theben6-

ficiary of the tights granted. by Ordinance No. 46S-A~ Ibelie'Ve' 

t1la.t ~ in all aO!l.esty and. decency, it snciu.ld. not-oe allowed.. to 

e:::::ercise tights u.nd.er tr...is ordi "lPX) ce -:mJ.ess it wil~. agree ~ ::bigocd: 

faith,. to' take the rights sr~ted. by the ordinanc·esU:bje~ct·tb;Sli " .. ' 

tne conditions specified therein,. without s.n.yinten tiont6~to 

breakarry cend.ition 17l1ich may not hereaft·er ~e -Co the co~:pan:y.;s· 



lilting. Pacific Tele:9:b.one an.c. Teleg'!'aph Com:9s.ny s,greeclat. .. the 

hearing tmt this positio::1 is: fail' SIlO:· ,just..!n·s,ppropriate 

c.o::c.d.i tio::l Will be i:c.serte a. in the order herein.' 

T:a.e transfer of physical pro:pel'ties fl'om:E.ay Citie's 

liome ~elephone CO~8.ny to Pacific ~elephone a.nd.Telegrs.p~·Co:mpS:ay 
. .' . 

wss mad.e~ as he::einbefore st~ted, on, Z!.:.s.rch, 25~ 1912.·By:m~g " 
. . . . 

t~is trsnsfereight da.:vs be,fore the effective date o:tthePo.b,liC: 

'Jt ili ties Act, t:b.e :part ies ,e.void.ed tile necessi"ty:of apPlying~; 
to the RailroadCommi ssi on for ~u:t:c.ority to !:lake the trsns:fe~ and 

da:p:ti:ved the oi ties of Se.n Frs:o.cisco, OaklOO'ld. S:!ld :B:erkeJ.ey' Q:t'the 

protection which the necessi~y of applica.tion to the Re-ilroad: C'O!:l-

:tiSSic::1 'Would have accorded. them. T:'o.e 3sy Cities Com:pa.ny,however~ 
. " " 

faile·a. to trans·fer its francnise. lienee it 'becomes necesse:ry 

!l.OW, uno.er the provisions of Sections 50 and 51 of.the Pu.bli,c .. 
. . ' . 

Utili ties Act ~ to sec~re this Commi ssio::l' s auti:lorization bei9xe' 

t!i.is compSllY ca.~ trsr..sfer· its franchise and before?a.cif'iCc·Te·le-: 

l>!lone and. ~elegrs.:ph C.omparlY can exercise rights tb.ere-u:aaer~ 

Zo.e Pacific' Telephone w:d TelegrspllCompany ilrea.d.y'has 

a. frwcilise in Berkeley, as successor of SUnset Tele.:phol:.e 'and. 
! 

:::eleg:rapb. Com:;eny.. T"llis il"ancili se res granted to the·la.tter·com~ 

p~ 0:1 .A.'U.gt1st lS~ 1894. by Ordin:e;nce Iro. 57So£' the Town of:. 
Berkeley. 

17it:b.ou:~ any provision for t:b.e pay::c.ent to the city oIani·percenta.ge. 

of gross income. me terI:l of' t:c.isfrwchise. is 25 year-s~ . T".c.e· 

franchise sccordingly eXpires on .Au.gJ.st 13, 19:19. at.which time .... 
it VlOuJ.d. be necessary for ?aci fic Telephone s.nd·Tel~grS.:phcom:p~,·.· 
to sec~:::-e e new franchise. Und.er tn.e- provisions of the Berkeley 

C"'.c.s.rter, such new frsncbise wo-ud. expirewithirinot to exceed.. 

35 years. or mo years woefore ti:le e:qliratioll of the:a:ome.Tel~:pho!le 

COIr.pany frencilise. ana. would. su.bject t:b.e recil1ientthereof'~ 'Una.er': 
the ,rovi·si.a.ns of Section 77 (2) o·:f the 3erkel-e~Cnarter,tc>a 
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pe.y:nent to t:o.e city of percentages of ·gross receipts not less than 

two per cent d"J.l"ingthe fi::::st ten years ,.thre~ !)er cent during the . . . ' . ., . 

second. 'ten yesrs,. four per cent d".1ring the tb.il'O: ten':years .s.nd'< 

five :per cent d.~ing the reo8.ining life oftne. irs.:c.chise.It is 
t:-o.e 

accora.ingly. of c..ecio..e.cl advantage t o!?sci fie . Company to secure. ian 

assig-"'.....men.t of the Eome Telephone fr~6hise, undel'wmchonly' 

two 1'e:::: cent of the gross recei:ptsmust be ps.ia. t~ the city'~.: 

i~tes.d. of wait·ing and. securinG So new francilisein!919. 7:'.o.11e 

the City of Be!'ke1ey gs.ins two per :cent:on the: coop&ny's gro:ss, 

revenue between 1914 and. 1919 ,. it loses' the' revenue· inexeesso:f' 

t't'i'o '0 er cent after 1919 • ... 
In settler:lentof all me.ttersofdis:pu.te, :Bay. Cities:' . . . . , '. . 

. . . 

EO!ne Telephone Compa:ay, Pacific T'elephone ena.T~J.egrsph Company, 

and. City of Berkeley have :reached. an agreement. I7hichis e!llb:Odie.a. 

in' s. pro:po sed. ordi!1&l!ce whi cn. wa.s . ;rdered printed: bytl1e. city 
COUZlci1 of 3erkeley on August 7, 1914., A .cop.,· of this p'roposed 

ordinance is a.ttached. to the petition:hereinand.'is, :cerkedE.xb.ibit 

c. Rezere:o.c-e is hereby made thereto. 

~he ordins..nce provides in:pa.~tas follow$.: 

1. Eerkeley consents to the. se.les: of rcl:a.rch 15~ 1912~ 
: 

., . 

- . 

2. :S'erkeley consents to t-. ne transfer. -I- 0 -o':>cf..Pic 1".1 .,-..'-"" J..' Te le;phone':' 

No. 46.S-A. 
S. Pa.cific Telephone .and. :;ele.g!,~:pi:iCo~:ps.nyagrees to· 

psy to the City of Berkeley wo. per cento:t gross .rece·ipts·" 

a.:o:n.ue.l1y as prescribed by ·Oro..inance No. ~6S-A. 

4.. Pacific ~elepllone s:o.a.S;elegrephCompanyagrees"to 

i'u....."""!lish 75 free telephones for the I:1.se of .. tIle .. C:t tyo:e:: 

3erkeley. .' 
" ,','., '," 

S. Pacific T~le:pb.one ana. ~elegr&pb.. Compsriy ·~g~e,es.to·'" 
surrend.er its 'existing franchise.' 
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6.. :Bey Ci ties Aome :2elepbcn.eCompa:::lY~ tile Eome. 
. \ . . 

Telel'ltcne Company of A1amea.~ Co1.mty srid. the; sureties .. 
. . 

on the bond of the iorIWr company s:o.all bec.ischs.rgee. from .' 

lisoi lit.y aid. the s'iii t brought 'b.y the City of :Berkeieysh.iiil . . . 

be dismissed. 

. . 
TI"~ile t:he orclinence provid.es that the.agreeme.nt therein 

prcvid.ed. for T'rs~ll ,csncel s,nd sl1pers:ede alI exist:L:aga.greemen tss:td 

:Berkeley, T'r :?s.cific: Telephone and. TelegraphCompsny':s represe.ntati"Ves 

stated. that i.t is nc~ inteno.e.d. 'by .I,;:bls lenguage to aiminish'the . 

oolige:tion 0.= the grantee und.el' OrdinanceN'o. 468-A.witli reference 

to the city's fires.l8.-"l"!n. s:1d. :police telegraph systems> and tllat: the; 

C0!:!2an~ ass'"J.Itl€S ell the obligations specified. in said. ordiuSJ:J;ce .. 

except in 60 fii~" f.~ ~APressl;v chs.nge~ "by the proppsed. new ora.inance~· 

hci.fie ~elep1:l.o·ne ana. ~elegral'b. Comps:ayagreedt:h.a:t .. t:Jie· 

~::-o .... :teions as to. free t e.lephones lor the' ci ty-Oe:deeme:d. effecttve 
a.s of AugJ.st 1 t 1914 •. 

titer the .acquisi tion of the propertyd::t:B~Y Counties' 

EO::le Telephone Ccm.peny, ?aci fie Telej?ho..neandTelegra.:ph'Coi1PS-nY 

", " ""', 

slt:a.ough s. large portion thereof represents. uS.eless o.ujllication ana' 

ether ~ "'Oortions have bee.n T'rsc:rs:c'Oeci TI'-oy tae· new 'Oul:chaser;. ; ... 
, - .... .... -; -: '" '\ " '. 

Zae p-;;:.blic intel"est clearly deLlands that" t:he or&el" asked '1'or in 

this proceedi.ng shoul6. r.ot be made excep~ on condi~ion thit' tl'le 

:orice :9~id for this 1lroperty shall not 'be ta3:Em, oeforetlie. 1\a:(1~' 

,. 

ro. ad Commis sien or &l:Y otn.er pub lic au.thoritysSrep:resentitigfOl:- .•. 

ra~e fUdng or .arJ.Y other pu.rpose the real value there·o,:t'.5::hi.~rder· 

herein will contain su.ch ::. cono.i tion.. 

" . " 

all s.greed. upon the settlement hereinbefore ·ou~lined. •.. Thi8··settle~ 
.,. " " 

ment is a. reverss.l o.f tlle :90licyof com:peti·tionwhich the City 
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COu::lci.1 intenCi.ee. to esta.blish men OrdinBnceNo. 46:8-A wss S;db~ted ... 

Zc.s.1i the :E'~i.lu:ce. of the Eell Compeny s..t that 'time to give effie-i.ent 

$.:!la;. c:ourte6~' service in 3erkeley justified. competiti,on can:n~t be:. 

dOllbtecl. At ths.'t time t t:c.ere i";as no stiong public eu.thoriti 'to 

cO!Il.:pelgoo~ service &lei competition westi1e only !:l~snsto's'ec~e 

i~. T'.o;is CO!l'l!:lission will observe c~refu11y the s'ervic.es:rven'by 

tile Bel.l Com::9a:ay ilnd:er t:b.e restored. conc.iti.on of mo:uo:polyb-roilght, 
, . , .' 

a.bo~-t 'by the ordinance of settlernent~ to seewhetlierthe company. ' 

mil. n'O't'l.'volunts.ri1 't"' give:'efficient s'exv.Lce. -0116: .;J!O!Lo.4 w:he'~her: \, ......, ....... . ,,:-J. ,u ,. ~~. ,,'''' . 

the :p-u:olic authorities are strong er:.ougb.to compel 'su.ch':ser:v:Lce." 

I:fsu.cfu sernce is not given t tlle only sJ.ter-na.tive'. is.Ilublic 

OVo'!l er snip. 

the conCi tions speci fiee. in tne oro.er. 

I su.o~it the follomnc; form' of or.der: ' , . ~ 

OPJ)3R 

Railroad. G-ol:r;issi O!1: for 8Zlcro.er au.t:horizing tAe tr~s:fer to ... 

?e.ci :fic Telephone 8.::lc. ::-elegrs.ph. CompS!lY of the rights '&na privileges 

grz.::::ted. oy 'the :2o';';'n (now City) of 3er~eleyon J~us;:ry 28. 1907~by 
" \.' 

Orc..~a:c.ce No. 45S-A, end. pacific ~elepllone ana. T~leg:ra.:ph C'O~:9~: 

ns:\""ing~p:pliea. for So certificate tiH?:t public convenience aIla: rieces~ 
sity :re~u:ire e.na w-ill ~eq,"J.ire the e:cerciseby it oiss:i<i ri.ghtsa:xQ.;. 

privileges. ana. the City o'f Berkeley navi.ng joined in sai,d spplfca-

t ion., . ana. a :pu.blic heerins h~ving 'be~ll held. thereon •.. · 

a.~d. declares t:oet the public- convenience and. n.ecessity. reg:':J.ire tre~ 
, . 

e:cercise by Paci::ic :::elep:c.one and. Telegraph Compeny o.fss.id'rig'hts~· 

e:l.d. :-9:::'ivileges, but only on the fo llomng co:ad.i""tiio,ns. &nd.notothe:x- . 

1. ::his orier sha.ll I;.ot hecome effective unless the 
-' 
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City of Berkeley s:h.all first b.e.ve enacted an ordinance su"'o-:" 

stentially in the :form of t}1e pro:poseo..ord.inan.ce etta.ched. tOI 

t~e petition :a.e~ein. and marked. Exr~ibit c. 

2. T"cls oro.er shall not b-ecome effective unles's 

?a.cific Telel)hone and. Tel~)gra.ph COln:9s.ny shall file with the 

RaiIz-oad. CO:moission v.'i thin twenty clays after tl1e':ffnal ad.o:p~ 

tio:l of su.ch orelins:nce o.y the City of Berkeley, .& stilJ1l1ation 

executed. on beheJ.f of saie. CO!!l.!lany'by itsoi'ficers. thereUnt'o' 

c."..lly a1:.thori'zed. by s.. resolutioii.::,o iit:s bosxa.. o:fdi:reotors.· 

a.greeingesfollo~s: 

r a) ~et the COtl:p &.ny accepts tl1e transfer. oft·b.e: 
rigb.ts &:lei privileges granted. ·oyt.he eity o"£:B'erkeleY' 
i>y Orc.ill~nce ~o. 468-A in good. fai.,:th intending to: so i de-: 
'by every :provision thereof except :in so fares express.1y 
!:lodified. by the p!'ons ions of tb..e ordinance of se,ttleme:lt 
to oe edopted 'by the City of' Berkeley .• 

(0) ::::bat the com:oany acce:ptst:he -o:'oti'sions oft:be 
ordinance of settl.emen"t of the. City ofEe:rkeleY~inteno.i:ng" 
in good. faith to abide the?eby. 

(c) That the price paid for the physica.l.prolJert:1es 
of' :Say Cou:o.ties Rome ':2elephone Company in.:Be:rkeley s:c.all 
not l~e t.aken. before the Bail?oadCo:mr:liss:Lon. or any-other, 
co:petent public suthority as represell-cing .. for. rete making. ' 
or any other PUI'Pose the real't"alue ofthe':p:ropertY'~,' . 

s. Tile Railroad. CommiSSion. reserves therig..'1).tto::revoke 
, " .', ". ' 

this oreler if ?s.cific~e lephone e.:l1<i T.e'legraph :Co~J?snyfa.ils, 

to cO:::lply with any of the provisions o'f its settlement mth . 

the City of :Ser~eley. 
" , " " " 

The foregoing opinion anel order areh~rebY ~provedsrid:" 
orc..e:teo. fileo. as the o:pinion and order ofthe,R&i~oa.d'·Oo:ro.miss:ton. 
of the state of CsliforIiis .• 

:Da.ted at: Sen Fr.ancisco, Ca1ifO~...ia9 this 1st 

___ S_e_p_t_e_~_·_o_e_r __________ , 1914. 
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