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:*;Phoenlx Milling Company,
Compl&lnant PRI
'#s;‘ W?~ o D Caae No._vs

& *Sbutaern Pacifie Company,
| | Defenaant.

George Je Bradley for complainant
George D. Squlres for defendant.

'*gixoﬁziﬁwng,Commissioﬁér:?

O P I N I 0 N

: The complalnant in this nroceedlng is a corpor‘”'.
-engaged 1n the. handllng of grain meal an& flour, ‘end it Tprinci
l,fplace o* businesv i° at Sacrmmento. - In.its petitlonsiiled

lJEnuaxy 25 1915 the complalnant alleges that during?tnef"erio'
‘ffrom Eecember 6 1912 to rebruary 24 1914 there?ﬁae shlppe
‘ to 1t at Sacramenxo vie de;en&ant'°uline certain 1ess-than carlo
"shlpments of meal from San nrancisco, on which there was éharge
;ann collectea by def@nuant & rate of‘l&d per 100 lbs. whicm wa
”the fourth class rate taen applylng'betwean San Francisco:én
Sacramento and whxdh is stlll in effect. | Tha complainan  £ur
| - ther allege° that at tae tlme tnese °h1pments were made thé‘
i  defendant pdbllshed and maintained a commodity rate of 13 per
| 200 1bs. on meal in 1ess-thanp~arload lots from San Francieco
to'ﬁefkins, a‘inhx‘beyoﬁdrSé¢§éménté on!defendantf§ﬁ2la§éi§ii_.
Br&nch and the comnla;nant contends that the charging5”f‘av.:.
nlgher rate to Sacramento than was contemporaneously iﬁ effect

to Perk:ns_sub ected it to an undne &1scr1mination and was
' . i . .




in v1olation of the PrOVlSlonS oi tne Constitution and the
'.Publie Utilities Act prohibiting 8 greater charge for the trans“i"'
,portation of property for & shorter th&n for a longer distance'
over the same line or ronte in tae: same direction.; Beparatio 1ir
the sum of $a 17 ig asked together mth interest fi'om the da.tem
'of its collection. _;Vf' "_f:_ :” 'iii i_ | 1l
| Wh:[le it is admitted 7. the dei’ena.a.nt that the\rate
alleged to have been eh&rged Were in violation of the long and
short hanl DrOVlSlon of the Constitﬂion it avers‘that prior'
to the time of the movement of ‘the alleged s‘nipmente thetQ t
‘had made epplication to the COmmiSSion,.in pareuence te:the
‘provisions oi‘ Section 21 of Artiole xn; o:t‘ tb.e Constitutio"'
;empowering the CommiSSion npon application and in speoi&l, ases
"after tnveetigation to grant authority to deviate from th‘ long
“and short heul rnle' for 2 waiver of‘said provision° a* t°n.;,
rates from San Francisco to Penkins ana other point° on., the g‘;,:
1>lzs.x.=e3:'ville Branch‘ and tnat nntil that application was acted Wupo
by the Commission the defen&ant wes protected in its violation‘of
tnat provmsion and thet. reperetion should not now be awar&ed there
for.‘7‘ mhis is true in pert bnt only in part for the reason |
‘that wnile th1° OommiSSion, under its Order of November 20 1912
| gave carriers penmieaion to meintain the st&tue qno exieting 't
tne time the Con*titution wes amended following the procedur
- of tne Interstate COmmerce COmmi sion in\similar matters Hfor
“practical reasons no guarantee wa° extende& to the defendant by
” either. tne provisions of the Constitution or by Order of thisx
.Commisaion tnat it would be excnsed for Violating the long and{
short heul rule if upon; investigation, such aeviation was: notﬁ

_ found reaeonable or: nermissible.

Defendant denies thet thie'complainant received th“'

,shinments allegea to heve been receive& by it, or thet it paid
the freight charges thereon or any part thereof or that an;
of the rete° mentioned in the complaint discriminated agei(

"plainant, or-tnat complainant wae dameged by the payment of'freigh
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‘charges’ alleged or is ent*tled to an award of reparatioﬁ.‘ Efﬁ
Defendant‘s dexial that complalnant maae the S
shxpments alleged to have’ been made need not be con»idere&“ |
seriou°1y, as it wEE probably nade’ on account of ladk of |
infor" tion, and no testlmony was offered at the heaxing 1n
support of such denlal whereses counsel ‘for complainant at
the hearing 1ntroduced a statement of‘ﬁhipments ana stated
that complamnant had in its. possess1on, the naid freight
_fbills aﬂ'ev1dence that these shipmenxo were . ma&e and thdh.rﬂﬁfﬁl
- :freight charges collected. | ERSLIN |
The questionswhether the rates mentmoned in the
complaint dlacrxmlnatea aguinot the complainant or'whether ;
| complalnant was. &&magea by the nayment of frelght chargea
allegea and was consequently entltle& to en award of
repuratlon are tne questlonSwnlch tae Commlssion is called

. upon to aecmae ln thls case.

e rate of 13¢ per. 100 lba.‘on.meal 1n less-thans;;i““

carload lote from San xranclsco to Perkins was’ originally
-vpubllsnea and fllec, 1nsofar as the record of the Commission |
lindicates in defendent’s Plecerville Commod.ity Lamff No. 1,
CRC 113 whlch became ‘effective on Angust 28 1906 ana was .
continued 1n efiact in that or other pdbllcatlons as a non—
intermeciate rate untll April 12 1914, on. whlch date it was
made: to anply gs & maxlmnm to 1nterme&1ate pointa. : During
the entlre oerlod from Decexber 6, 1912 to Aprnl l~ 1914
there was Bo commodlty rate on’ me&l in leSG-than-carload
.lots from Sen Frsmeisco o Sacramento, and. the cla@s rate R
applying tnereon wa° 16¢ per, 100 1bs. - Therefore during the o
period in which it is alleged the ahlpments herein involved
,were made snd wotil April 12, 1914, the rate fromSan Francisco ffh

-to Sacramento a° commarea w1th the rate from San Fr&nclsco t”




Pefkiﬂs was in vmolatxon of the long and short haul pro~ S
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Shorter than fox u.longer h&ul ovexr the same 1ine oxr ronte

in ‘the same d:.rectn.on. ~ The record &lSO dlSOlOS&S th&t the
Aefenae.nt in pursu&nce t0 an order of ’che Commi °:Lcm issued_
on October 26 1911 in Case 214,. the long and short hanl .
inve°t1gation, filed w1th this Commission on December 30

1911, an appllcation (Southern 1>z:u:1fic: No. 59. in case 214) |
asking authorlty generally to continue rates for the trans-;gtﬁi

port&tlon o*‘proyerty from San Franclsco to Perkins and

voint on the Elacerv1lle Branch, &s then Shown 1n 1ts Placer~ n‘;ﬁ

vllle Commodlty ”armff No. 1, GRC No. 113, lower than the

rate° concurrently in effect from,or to intermediate _poin’r;“..‘‘-““_f.ii{;""--”-3"-7""‘“‘j

‘Whale the rete on meal to Pezkins was not speclfically
mentloned or Sacramento sneclflei in the appllcation as an inr.
termealate p01nt to whlch 1t desired to contlnue a higher rate

on- meal than it concurrently malntained to Pexkins the terms

-of tne appllcatxon were general and the 1llu°tratlona therein ;k 3,fkﬁf

set out were merely typlcal of the general aajustments of
rates from San Franclaco to poznts on the Plaeerville Branch
88 to wnlcn it sougutautnorluy o’ axsreg&rd the long and
short hanl-rule.. Thus the applmcatlon provided thax the

illustrations therezn set out ~

"outlines in & gener&l way the. a&jnetment of rates
covered by tariff CRC No. 113 and is in the: nature .
of an explanetion of the genersl features where
rates do not conform to Section 21, Article XII
of the Con°t1tuxlon of Callfornia as amended
October 10, 191%;"

alao that -

,“t“ere sre instances. other than thOSe eneclfically
nentiorned in this petition in which the .cherges -
are greater in the aggregate for the transporta—;
tion of like kinde of property Lor the shorier
thex for the longer distance over the same: line’

or road in the same dlrectlon, the °norter being




‘“1ncluaed within the 1onger aistance bﬁf'lf‘iéc‘

not practicable Yo stete them all in aetall in”

this _petition shdit is the desire of your R
petitioner to continue such retes in force as in

seid tariff provided reference herevy being made: .
' to seild tariff for further aetalls and pa*tlculars ‘
. as to sa*d rates.” , . :

_ In vlew ol the terms of the anplication 1t lS my'opinion
thet 1t should be conSQrue& as & general avvllc tlon for relief‘from
the- lono and short haul prov131on of tho Constltutlon as. to all rate
in de:endant's So-called Placerv1lle uomroalty ”arlff G c Nb.3‘<'*

d wnlcn 1ncludea tne less-than-carload rate on meal 1rom.San Fr&n_

'cl°co to Perklns.

In de:enee of‘thms adwuctment the,Southern.Paclfi Company‘

in tne long &nd sho*t heunl 1nve°tlg°tlon contended that the,rat sV”V
from San rancmsco to nomnts on. the Placervxlle Bmanch.vere made low
tnan the raues to 1nxermealaue bOlnts because o* the <:<:>mpet:.ti""”'j
L ca*rle*s by wauer operat ng between S&n nranclsco an& Sacramen£0
the case &t var, the same auotlficatzon was. off rea anavifﬁwa ;a1s'
sa&& ket the comnetlulon of vogt 11nes betreen San Erancisco and
iSacramento‘ and of teams thence to p01nts on. the Placerville Braﬁch
éorce& the defenaant to meintein to these pOlnts\lower rates than [
1ntermed1&te nomnus. Whlle there mlght have been sufficient reaso 
| on these grounds for the non-ooservance of the long ana short haul
'rule as to rates from S&n Frencisco to inte*me&iate noints south of‘
"Sacramento not lOCated on nevigsble waters 1t is obvious that sudh‘
8 reason.woul& not. 3ust1¢y a hlgher r°te Lrom San Francisco to Saéra
‘“ento uhan from. San Franclsco to PErkins or other noints on th  ?“
, v&lle'Brunch as tne competltlon of the carr:era by vater, if‘therv
“n,s:any, WEeS beuween San *rqncﬁsco an& Sacramento, und 1t_wa¢ thét
very cor pétitmon Whlch was refleeted to the poxnts on th  Placervi1 e
‘ Brenen tnat 1nauce& uhe cerrier to estaolish to tnose nomntv_iover
rate° than 1t vould he ve eatab11°heu had it nOu exicted. ThlSJ
~so, the*c appears 70 reason why the *all rates from Suﬂ Franc éco
'Sac*amenuo shoula not have been as 10? 1f not lower,ythan theara

e




 rates :rom San “+unc1ccc to Perkins, and 1n.my opmn;on uhe
conclusion tnax Sac*amento wes dlscrzmlnated agalnst by the aa-i :'

N 3us+meni 13 unavoidable., Nor is 1t serlously conten&e& by'the

'd e nawnt tnat the maxntenqncp ox 1ower rates _rom San Erancleco

‘to 01nts on the Placervzlle Brexch than to Svcramento wa° 3usti-- 
;1e& by the dlssimllarlty'of the transportation conditlons at fhe
more dis anﬁ nO’DtS ana mr Butler, Ass;stant-@eneral Ereigbt
Agent of - defenaant statea at the hearzng (See txanscrlpt page 19).9
th°t he dld no+ de;en& the ?1ace*v111e tarlff and the fact that &e—*:
.¢enuunt on knril la, 1914 cance led the non-lntcrmedlate ap“lica-
tion of the rate to Eerkins shows that defendant agrees Vlth thetfk

Comu1°51on in tnzs v1ew.-

As to ueam competltlon,ﬁrom Sac*amento to 901nts on, th&vl
Placerv;lle Branch Wth“ probebly aia exist at one tlme owmng to
the fact thut teqms came 1nto Sacramento 1oa&ea and Would be Willln&fL

to tale 2 load back 1t was not serlously urged that such competitio
now QXlSvS, and even 1f uhe*e were snch competltlan today, it woul
seem to justlfy a 1ove* rate fron. Sacramento o Eerkins on shipment

originat*ng at Sacramento as Well as on sbipment° originatlng at'
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The complainent

unreason&ble per 'Se or 4is Crimin&‘cory in any otherr reo '_pec't tha.n ‘tha.'“

they were violative of the long end short baul rnle.' o S

o Tnere is mo dowst in my mind thet suck ra‘ses violatea the
1ong and Shorﬁ naul rb e and Were dmscrlminatory under that rule.

~ The Commission.s order o*}October 26, 1911 in the 1ong an&;
| srort heul proceed;ng (Case Zldllssued unae* autnority of Secﬁ_on
‘21 Article-XII of uhe Con@tltutlon as amended on October 10~ 1911
| an& in pursuance to wnmch the aefenaant‘s anpllcctlon was filed
.'directe&vthe ea*rlers to remove all vzolatlons o the lon
haul v*ovi31ons tren exi sting or 1n tne event 1t vas desirék%  r;f
: ,ame or any o; such vxol¢u10ns to ;11e anpllcations speczfylng
haﬁtlcnlar v:olatzous they &CSl*eﬁ %o contlnue.-- '
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the car*iers were 1mn11ealy grent sed pe*m1°81on, *or p*actlcal reaso
to maxntaln the status quo wntil the. Comm1391on passe& upon snch apy =
cavlon. Bv & subsecuent order 1°sue& on Nbvember 20 1912 1n thew

same procee&zng, express bermlsolon s0 to ao was glven.‘ The Gommis,

smon did nou, however by these ordmrs s,nctlon.or apbrove any*of i f“

‘the rates covere& by the defendant's nnlicwtlon vhlch were in
vmola 1on of the long end short haul provxslon. £ fact it express{J5 
ly'W1thhela Lts approve 1 0% such retes. 2here¢ore,'1n my’opinion,f““
the illng of the apnlication Zor relmef Arom the long and shorﬁ_w
ngsul n*ovmslon,&nd~the.nerm1331onvof*the COmmlSSlon to maintain.the
status quo ald not ove*ate to exten& to the car*ier immnnltyj_rom,r
~paratlon du*zng the pen&ency of sald amnllcation ;f the hldhervrﬁtes
cna*ged to une 1;termea1ate points were taere&fte* founﬂ to oe un-
*casonao’e or amscrlmlnatory snd - 1f, 1n the Comm:sczon'ﬁ oplﬁion.
*eﬁaraulon was'd In tpls resPect the rﬂtev covered by the appli
cetion. Were'no.d1;¢erenu from’ rates flle& 1n ta*szs an& vhich are‘
suogect to comnlaznt and . tne Comm5331on‘s norer to: awar& ren ration.
| o ipril 1z, 191, tko defendent made ‘the' Tete. rto |

Perkins apnlmuaole to all 1nterme&1ate-p01nts arpd" thereby p*esumpt;v
iy es abﬂlsne& n&t rete as 8 just Vn& reason°ole rate to Sacramentoj
;nis *esulted in a dlocontlnuance o¢ the dev1atlon from the long an&
short haul rule and removea the dlsc* ﬁin ‘n.tneretofore anpearing
.1n the rates comnla*ne& o:. ﬂhe dueaflon LQT the Gommlssmon to dec
- ig, snall the defendanx oe recul*ea o nay renwratlon in *hls case‘:

| I nave. no hesi iom in aeclarlng~my COHVICtiOH.tha&I
repa:at on shoula be awar&e& nere complalnanﬁs can show thatfth

‘ Ai *tio" of’rqtes,x"xolatlve of *he long an& chori haul‘ruie ‘has

resﬁltea in dqm ve to‘comnlalnant I &o not bellnve that thewv
ca*rle*s snoul& be reculred 1 nay repa*atlon to a comnlalnant whox

not ‘been &am gea vhcn lt is &v1dent that °uch *eparatmoﬁ cannot

e sse& on to tnose w2o ure ent tlea to 1t but r&ther, that com—

-nlaznant Wlll xeep 1* as addltlonal p*oxit.
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_ There mav be instences vne*e c0mnlainants will be
able to snow tﬂat thelr selllng n*mces in coses of tha kznd were
. npt based uwpon cost and ¥et:) *Ii age, buu'we*e dlrec*ly af¢ected by
‘compeultlon from. nomnts en oying retes vlolatlve of the long &nd
sao** haul rule. In 3qgn ceses It mey oe no;s*ble to show damage
ana.t tcreoaratldﬁ Shoﬁlé.be va*de&. In uhe cas e at bar no te ti“
moﬁy'was o‘fe*ed to show *bgt the *°tc *rom San F*anc1°co to Penkin‘
‘dlbcrlmlnauory °s it clearly'vas wnen comparea thh the *ate ;rom

 San r&nylsco to Sac*amento and v1olat ng tne 1ong ana snort naul

rule‘as?it_ had any e ect ubon the nrlce mode by complainant y,fl‘

‘~in_séiliﬁg nls mercnandmse to cus ome“s 1n Pe*klns ana 1t is there-fﬂ

.fofe“ eir t0 acsu“e that comnlainanf'oased hlS sellzng nrlce ubon sl
cost and carris ge and made h¢ ‘profit, 1n Whlch event repar tlon 1ffhth
‘uue to anyone is due @o ﬁhe people to whom complalnant solv:nlswﬁaréé
and. they, 1n tu*n, in equity uhOula pa°s it on to those"fofwnom, ney
so‘u the me*ch&ndlse. Sucn 1 , of cou,se, 1mmo¢siole,,and the St_
is nu* to the exnenoe of’puut*ng uhe mocalnery of thzs Commis io
motion to collect netty renﬂrﬂtlon Arom the carrlers who are not
entltled to revaln it, or see tnat it 1s D&ld to shlnpers as clearly
ﬂot entltled uO 1t often.unde* clreumGtances whlcn 1ndlcate that,suc,
claims *0* *epa ion woula never have been flled had 1t not7bean or'
c*ivitiea of Clalm.ﬁgents who uoually recnlve flfty'per cend o
 amount recoveru& vhlle tne consumer tc Whom the: rebaratlon;is
”'?‘1n tae. last analysxs, geus nothlng.‘ I do not believe that sﬁch
‘wés the aim or 14uent o: tre law. Uﬁ&ue discr;m;nation.mnst 5e_r
vmove& wherever and Wmenever fOun&- &eviatlon from the long and éhort
haul rule be d tifled or dzscontnnued— renarauzon SQouidhbe
,aw&r&ea where &umage lS sno*n, but T uo not oelleve the tlme of this
Commi ion snould be occunled to +the neglect of‘mo*e imno*tunt mﬁtters
in helplng to col)eet *eoaraulon for people~not entltled to it;

: ;he c*mtlcism es to the manner 1n “lch such clalmsyare




_'some *mos brought does not apply-uo *his case, whlch was 1n®tituted

,by'NL. Jradley-wno is regularmy emnloyea by tre members of: a“

le rge an& 1mnoruant gssocietion to look after thelr-znterests,aﬁﬁdef
Larsafils  mpeia . L
J comnlalnwnt 1n uhlS cese can °hcw that nis selllng prmce was not{;“

vased unon cost and f*eight ana that he was damage& he snould be

-

pe*mmutec to co  b, end *enarut;on W°rded 4‘o*' damages shown-
Jhe coﬁc1u31ons nereln reached are 1n accord w1th
the—onmn*on of the Interst te Commerce Comrlssmon in Appalachi',
Inmbe* Co‘wvs.-L. ‘ .R.“. Go., 25 I C G 195. In that case fh
Com~1331on s&id-" e R - L

vIt Would be inconsistent to vranx
reparatlon for a disregard of the rule .
of the fourth section during thet period
within which the lewmeking suthority hed:
expressly sanctioned ex1vtence of such
dlS*&Q&rd. ~ ‘

and thets

“Nb damagns cax. be glven up. to ‘the tlme
wrnen the Commission p°sses wpon these
fourth section applicetions unless pos~
sibly a case is mede out under the third
section which cerries with it en award of
damages or unless under the {irst section
the rate to the intermediete point has -
.been found unreasqnuble..

Toe fects in th“t C&Se,_horeVer’ end the Provisxons in Section 4 ffi :

of‘tne Inie*stute Gommerce Let are essentlally dlfferent frmm
' *acts 1n thls ca»e and. the p*ovms*ons o* the Public Utilities Act _
awnllbable in *hls nrocendlng. It aoes not unpear that the de-{j  ;

'*endant 1n the Anpalacaia Case, subﬂecuent to the flllng of‘lts

aUPli“atlon fo* relief from the ;ou*th section of the Inters ate"f  o

Commerce Act, remove& the dlscrivmnation.avainst the mntermediate
noxnts by establxsnmng the rate to the more ai@tant point as a

nmucummn to the 1n$ermedmate bOlnt an& thereby admltted the reasan— g
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This ca.se like all. otheru heard ana. a.ecided by the
_Commission must res t npon the neculih.r s‘cwtement of facts
_applica.ble to it and. under all the circumsta.nces o:ﬁ the éa ;
-‘flnd. thai: 'the avolieation for an awara. o:E reparation mus‘t: be de

I submit the :Eollowmg form of oraer:

"‘his ccse being a‘t iscue upon complaint and snswer .‘
duly filed and & “ublic heu.rins he.ving been held ana. the ma‘t:-
".:ere and. things involved in tre case thoroaghly cons:de:red aml
'the Oommiesion he.v:mg :Eomid ‘chs.'t the re 't;e herein complained _ofi-"‘--l?"

. was’ discrimin...tory e.nd viola'tive oi’ the 1ong e,n& shor’c haul Urule "
bu’c that such discrmine.tion hes been removed and snch deviation
from the long and short henl rule discontinued. and that unaler*‘
"the circumsta.nces of the case the applmat:x.on for an a.war&‘oi

‘reparation shou.ld be deniea.

CIT IS :‘T;"R..JBY O'RDM th&t such a-_pplication :for a.n
k awerd of reparation be and 11: is here‘oy denied and the oase

‘a.iomissed.,. Wi uhO'U."G 'o-r*e uc;iec.

The forego:.ng opinion and order e.re hereby approved
and or&erec‘i :t‘iled. &s the opinion and order o:ﬁ‘ the P.ailrvad com

" miss:!.on. _

Da.ted at Sen Fre.ncisco California this a—ZaZ/
| ~day of July,- 1915. o

| Commissiomers.




