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_ BEFORE THE RATIROAD COMMISSION COF THE STATE OF CALIFORNIA. |

THE JAMES MIILS SACRAMENTO VALLEY
ORCHARD AND CITRUS FRUIT COMPANY,

Complainant,

v8e Case No. 850. -

SOUTHERN PACIFIC COMPANY and THE

ATCHISON, TOPEEA & SANTA FE RAILWAY
COMPANY - Coast lines,

Defondants.

T st Mt N o N Nl Bt Ve Nt et o "

W. D. Van Nostran and F. L. G:l'bson
for oomplainant.

Geo. D. 3quires for Southern Pacific
- Company.

E. W. Camp for The Atchison, Topeka
& Sents Fe Rallway Company.

BY THE COMMISSION.

922319&‘

The complainant in thia.case geeks reparation upon
the charge that defendants exacted wmjust and unreasonable ‘ratea
upon certain shipments of trees as herelnafter set forth.

- A public hearing was held in the City of Los Angeles on
December 3, 1915‘, and testimony haviﬁg been introduced ox 211
sldes, the case was submitted upon briefs to be filed by the
respective parties. The last of these briefs has been filed

snd the case is now ready for decision.
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The evidence clearly aﬁows that complainant, during
the monthe of February and March, 1913, had shipped to it at
Hemilton, California, a mumber of carloads of citrus fruit
trees from points in Southern Qélifornia upon whioh oomplainp

anx_paid the freight cha:gea. Seventeen ¢f these carloads

of treéa were shipped from Alorew, Riverside County, via The
Atchison, Topeka & Santa Fe Railway Company, one of the defen-
dants ;n thie action, hereinafter referred to‘as the "Santa Fe".
Thoae\éhipments were, upon the adﬁioe Qf the Santa Fe's agent
&t Riverside, rounted by the shipper via Stockton, at a rate
which was in excess of the rate which complainent would have
received 1£.the shipments had been routed via Los Angeles.
Complainant fnrfher‘ahippe& & number of'oarloada of oitrug
fruit tfeaa from other stations in California by the'dotondant,
Southern Pacific Company, hereinafter designated snd referred
to as the "Southern Pacific™, without the ouﬂbmary reloaao
slauses of $6.00 per hundred pounds wpon the bills of Ia.d.:lng.
which resulted in complainant belng charged snd paytng_a
higher Tate then it would have hed to pay 1f the release
clauses had been endorsed upon the bills of lading.

The entire reparation claimed upon the alleged mis-
routed shipments and upon‘the shipmente which were not ré-
leased amounted to the sum of $918.96. |

From the evidence.it further appesrs that Mr. James
Re Mille, the genersl manager of the cohplainant. bad & oonversa-

- t1on prior to these shipments with the'agent of the Santa re at
Riverside, in whioch conversation said agent solicited the com-
plaiﬁant's shipping business. Mr. Milla promised the agent,
purely as & nmatter of business friendahip, to give his company
& portion of the freight yprovided thevagent oonld get‘as good
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a rate for complainant over the Sente Fe as that offered by

the Southern Pacific. The agent gave Mr. Mills to understand.
that he could get him as low a rete as the Southemn Pacific
conld make and NMr. M;.lle accordingly had his company uiakev the
sbipmentis of seventeen carloads over the Sante Fe.

‘According to the agent's. testimony, when discussing
the matter with Mr. Mills he thought that he could obtain as low
a rato as that made by the Southerm Pacifie, bdut later he found
that he could not. TUpon obiaining this 1atter.ipformation :

from his company'a headquarters he appa.roptly tglephone& to the

narsery company which was selling Mr. Mills the trees and which
wes losding thgm upon the cars for him, etating‘ the rate which
the Santa Fe 00mpa.nylhad nade for the shipﬁaﬁts.; but not qalliﬁg-
the nursery ooﬁpa.ny' 8 attention to the fact that this. charge was
higher than the Tate via Los Angeles over the Southern Pacific.

There is little question in our minds ﬁnt that the
Sants Pe's agent at Riverside was led by his excess o2 zesl in
behalf of his company to act with none too much ﬂ"‘anknoss to~
ward lr. Mills end in & mennex vhich we consider far from
commendable, and we feel that complainant had smple cause to
feel sggrieved at the treatment h‘e‘ received. |

As to the sixteen carloads of trees whioh were shipped
without the release clause it appears,‘ from the evidence that the
trees were actually worth less than $56.00 per hundred pownds,
and that, soocordingly, complainant would ceftainly havé been
entitled to the 1oyrer rate 1f the shipments had actually been
rolessed. | | |

Locording to the wncontradioted tegtimony of Mr. Mills,
sompleinant's general mensger, and Mr. L. N. Colline, the generel
manager of the nursery compeny who supplied the trees, neither

3 ' )

!

q)
b’

3




of them wes informed by either o£ fhe deféndants that they were
qﬁtitled to a lower rate 1f they released the shirments than
if they 4id not, and neither o: them knew of this lower rate.
Complainexnt contends that it was the duty of the railroad ocom-
vany accepting said shipments to Inform the shippé: of this
lower rate, and thax,‘accordingly; complainant is entitled to
recover this excess.. | |

There were ceveral more or less intricate legal

points involved in this ease which were fully d1senesed in the

briefs on both sides; but 1t will be unnecessery for ue to
soneider more than ome, as we are of the opinfon that complain-
ant has lost whatever romedy it might poséibly1otherwiea have
had by its fallure to file its formal'oomplﬁint witﬁ‘thia

Commission with1n tﬁo-yaars from the time the alleged ocauses

of aotion #cdrué&. |

Ye would naturslly prefer to be able to decide this
cese purely on its merites but the law seems to uws clear upon
thie point. Section 71 of the Public Utilities Act reads
invpart as follows:

"(a) TWhen compleint has been made to the Com-
mission concerning sny rate, fare, toll, rental
or charge for any product or commodity furnished
or service rerformed by any public utility, and
the Commission has found sfter investigation that
the pudblic ntility has charged an excessive o
discriminatory smount for such produot, commodity
or gervice, the Commission may order that the
public utility make due reparation to the com-
pleinant therefor, with interest from the date
of collection; provided mo disorimination will
result from such reparation. . '

"(p) * * X * 1 complaints comcerning ex-
cessive or discriminatory charges shall be filed
with the Cormission within two .years from the
tine the cause of action accrues. * * * * - ®

There may be some questior as to whether in ocases of
this kind the ocawse of actlon accrues when the shipments are
made or when they are received or when the excessive charges
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hgwe beexn paid; bdut, in any oase, there cen be no question but

what the cause of action hes acqrued by the‘time that the ox-
cessive charges have been pald. In this case the last of
the payments upon which roparatior is requested was made the
lstter part of July, 1913, and the sompleint was £iled with
this Commiseion on August 20, 1915.
, " Complainant proved that it 414 not lmow that 1t had
been overcharged until the month of March, 1915, and it claimed
that as the overoharges “were«pati under & mistake of fact and
uwnder misrepresentation of the defendant coﬁpany'a agents and
employees™ the limtting clause in tke Public Utilities Aot
shonld be 1nterp¥etoa in the‘light‘of Section 338, Clause & ot
the California Code of Civil Procedure, and that complainant
accordingly had three years from_thé discovory-of ite mistake
and overpayment in which to bring this action. We can not 80
construe the Pudblic Utilities Agt.(fbr it étatea 1ﬁ 80 many words
that a1l complaints concerning excessive ordisoriminatory char-
gee shall be filed with the Commission within two years from
the‘time the cause of action acornes. It makes no exception
to this limitation snd no provision for allowing further time
in ocases of fraud. | |
It is true that this legal bar was not pleaded as &
defense by elther of the defendants and that the 3anta Fe has
1mpiie&1y exprossed itsrwillingnees to waive thig defense if it
can legally do 80. We are 6£“the”op1nion, however, thax'pho
yrovision of the Pudvlic Utilities Aot abgvo quoted is further
distinguisheble from the ordinary staﬁuté of limitations to the
ezxe;t that 1t need not be affirmatively‘pleadeg and can not be
waivéd in a case of this kind by a ocarrier. The reaéoning of the
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Supreme Court of the United States in the case of A.J. Philipa‘
Co. vs. Grand Trunk Railwaey Co., 236 U.S. 662, is no less bind-

ing uwpon me than it is convincing. The Court was, it is true,
construing the Pederal Statute which might be considered as

being somewnat stronger than ours, as that staiute proéidea

that "all complaints for the reéqvery of damages ghall Dbe fi;ed

with the Commiseion within two years from the time the cuqsé

of actlon sccrues, and not aftexr". The Court decides the
question partly on the strength of this phrase, but its feason—
ing 48 such as to apply just as strongly tc¢ the present case
and we feel that we caﬁ‘not explain our position better than
by quoting the following language‘of Jugtiée Lamar'(p.éGV):
"Under such a statute the lapse of time not only

bars the remedy but destroys the lisbility (Fimn

. Tnited States, 123 U.S. 227, 232) whether com-

Plaint.is Filed with the Commission or suit is

brought in a court of competent jurismdiction.

This will more distinctly ﬁppear by oonai&ertng

the Tequirements of waiformity which, in ﬁhia-aa

in 80 many other instances must be borme in mind

1n.oonatruing the Commerce Act. The obligation

of the cerrier to adhere to the iegal rate, to

retuna‘onlj what is permitted by law and to treat

all shippersAalike would have made it illegal for

the carriers, either by silence‘or by express

waiver; to preserve to the Phillips Company a right

0% action which the statute Tequized should be 88—

serted witkin & fixed pe:iod.f‘* * * * mo permit

a railroad company to plead the statnte of limita~

tions ag against some and to waive it as against

others would be to prefer some and.discriminate .. “,




against others in violation of the terms of the

Commerce Act which forbids all devices by which

guch resulis may be accompiiphed. The prohibi-
tions of the statule against unjust diecrimination

rolate not only to izequality of charges and.in—
equality of facilities, but also to the givink o£
preference by means oL consent judgments or the
weiver of defenses open to the carrier. The
rqilrdaﬂ sompany therefore was bound to claim the

" benefit of the statute here and could 4o S0 here
by general demurrer. For when it appeared that
the compleint had mot been filed within the time
required by the statute, it was evident, as a matter
of law, that the plaintiff hed no ocause of action."

A public hearing having been held in the above entitled
case and the matter having beern duly submitted upon briefs ‘of the
respective parties and it appearing that any claim for reparation
which complainant might otherwise have had wnder the Public Utili-
ties Act haes become barred through ite failure to file its com-
Plaint within two years from the time the cause of aotidn.aoornod,
as Tequired by Section 71 (b) of said Adt) |

IT IS HEREBY ORDERED that aaid ‘complaint he and the same

is hereby diesmissed.
Detod at San Prancisco, California. thiaﬁiéluul;day of

January, 1916.




