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BEFORE TEE RAILRCAD COMMISSION COF THE STATE OF CALIFORNIA.

In the matter of the application of ;
EVMPIRE WATER COMPANY, & corporatiom,
and TULARE LAXE CANAL COMPANY, & )
corporation, for an order approving ;
)

L5 TETON vo

Application No. 1984.

a cortaln contract made bhetween sald
companies' on March 10, 1915.

D. Hadsell for applicanta.

BY THE COMMISSION.

0OPINIION.

This is en application by Empire Water Company, &
public utility, and Tulare Lake Canal Comwpsny, a mutual water
company, £or an order approving a certaln slleged contraot made
vand entered into by’Tulare Lake Canal Company with Empire Water
Company and Empire Investment Company, & oopy ok which alleged
contract is annexed to the applicatibn herein and marked Ex~
bivit "B". |

A pubdlic hearing was held upon sald application at
San Prancisec on December 21, 1915. " Prom the evidence it
appears that both of seld applicanxé are furnishing water of the
Xings River, principally for irrigation purposes, to thelr respec-.
tive consumers in Kings County; that the Tulare Ldke‘canal'com-"
panylié”apparently a mutusl water company which furnishes iate:
only to its gtockholders and at actusl gpst, meeting its expenses

by stoock asaessmsnxéfrom time to time as ocoasion demanda;\and‘

that the officere of Empire Water Company prior to March 15, 1916,
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congidered their company not to be & public utility company.
On that date, howeveXr, in Decision XNo. 2200. thie Commission
declared that company to be a public utility.

m M“M? é‘g ’che ne«goﬂaﬁoxlxa leading wp to the

execution of the contraot in question 18 as follows;

In April, 1900, Mnga Canal and Irrigation COmj:gny
vas inoorporated for the purpose, amomg others, of acquiring
certsin water righte of E. R. Cousins, H. c:.awabn, and Jo W
Baxbouxr to pert of the water of the Kings River, sald wa.'ﬁer |
to be diverted near the center of Seotion 28,' m. 20 s.‘,

R. 20 E. M.DoB. & M. The point of diversion and the course
of a certain slough used in diverting said water were upon the
lands of the predecessors in interest of Empire Investment
Company. By degrees said Kings Canal and Irrigation'Company
improved and reconstructed said old slomgh into & large ditoh
or oanal. | | |

’ Certein transactions were carried on between Empire
Investment Compeny, its predecessors in interest, the Empire
Water Company, and Kings Capsl and Irrigation Company, which
are fully set forth in .the yreliminary recitels of said agreement
above referred to and which resulted in a certaln escrow agree-
ment being entered into on March 2, 1906, between ‘Em;p:!.re‘Invest-
ment Company and Xings Canal and Irrigation Company, by one of
the terms of which it was agreed that Kings Canal and Irrigation
Company shonld have a new point of diversion about & quarter “
or a haJ.:t mile fa.rther vy said river, ﬁoﬁ which it should
'build goross Empire I#vesrtment Company*s lende & ghort line
of cansl to conmect with the aforessid cansl; that Kings',Cahal
and Irrigation Compeny should &eed to the Empire Investment

Company that portion of the cansl thus abandoned, and the latter
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oompany should deed to the formexr a right of way for sajd
new cansl and finally that Kings Canal and Irrigétion Company
shounld pay onée-half of the expenses of constructing and maine-
taining a new weir at the new intake; aﬁd that the BEnpire
Water Company should have the same interest in the new canal
which it had in the ©ld4 one. It fuxrtber appears that in
the spring snd summer of 1906, and subsequent to the execu~
tion of said escrow agreement above meﬁtioned.. enormdns M-
tities of water flowed into the Tulsre Lake basin through the
Kings River and other streams, filling said basin and completely
submerging the cenal system of Kings Canal and Irrigation Com-
pany; that in the year 1914, the water of Tulare Lake for the
first time receded sufficiently to make the Kinge Canal and
Irrigation Compeany's cansl available to 1its sfooldzol&ersg for
the irrigation of their lands, although for several years prior
thereto . the lands of Empire Investnment COmpany wore read.y to
use water from sald canal u.ndor the a.greement with regsxrd there-
to. Acocoxdingly, in the year 1911, Pmpire Water Company it-
self constructed said weir and/gertain new portion of said canal
and began the use thereof in the irrigation of the lands of
Empire Investment Company. |

In November, 1914, Kinga Canal and Irrigation Com-
pany transferred all of its rights and property to Tulare lLake
Caneal coﬁpany. The lattexr at once began to cona_tmo't ‘an
extension of its canal to Tule River and %o reconstruct 1ts _old.
ayatem which bas now been yrectically oompleted, the ocapeoity
of sald ocansl being now about one thoussnd second feet of water.
Immediately wpon the commencement of work b;} Tolare Lake Canal
Conipany, the Empire Watér Company demanded complisnce with the
terms of sald escrow agreement ard declined tp allow sald new‘
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company to prooeed with any work upon the proyperty of Empire

investmont Company. Mutual litigation to determine the
respective rights and odbligatione of the several companies in
the premises wae threatened, to avoid which and to determine
the respective righte of the parties and to pertb&ﬁ to &
large extent the terms of said esorow agreement, the‘parf;eé
entexred into the alleged agreement, of which they now seek
approval. ' |

Said sgreement comprises a great many typewritten
pages and is too complicated foxr us to attexpt to summarize
it in this Opinion. Its provisions include the téanafbr to
Tulare Lake Canal Company dy Empire Water Company of an un-
divided one~half interest in said above mentioned weir and
‘Eéégundiviﬁed geven-eighths interest in the head~.gate placed
at or near the intake in the canal conetruocted over the new
right of way above referred to, ard the comstruction by the
Talare Lake Canal Compeny at its own expense of @‘oheok-gate
in said canal and the maintensnce and repl#oemenz‘of_naid check -
gate. It further provides for the 1mprovemenf and buildtng
up of 8ald canal and the completion of a portion of the samc;
and certain othér improvements, seven eighths of the expense
of whioh shall be borne by the Tulare Iake Canal Company and
the remaining one-eighth to be borme by the Impire Water Com-
pany. |

It also contains piovisions for the transfer to the
Talare Lake Canal Company of the land for the new canal and
the transfer by it of the abandoned portion of the canal, gnﬁ
attempta'to gettle definitely and permsnently the mutuwal rights,
relations and obligations of the contracting parties. In 8d-

dition it provides for the termination of the old escrow agree-
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ment, the dismissal of a certain action in the Superior Couxrt
of the State of Californie, in and for the County of Kings, by
the Kings Canal and Inigation Conmpany against' the Empire
¥ater Company, said aotion being further designated as No. 2370,
and the payment by the Tulare Lake Canal Company to the Empire
Water Company and Empire Investment Company of the sum of
$20,000.00. | |

It further appears from the evidence that Tulare
Lake Canal Company has peid the $10,000.00 mentioned in said
agreement; that the original cost of said weir was $11_.'05‘7.45-.
and that this transaction will benefit the Empire Water Company:
first, by the settling of tkhe diffionlties between the companies
withont 1itigation,which might otherwise Jeopardize and diétnr'b
the delivery of water to Empire Water Company's consumers;
gecond, by.providing for the immediste conefmotion of said
canal witbout coat to tﬁie company; third, by having the Tulare
Take Capal Company assume such & large share in the meintensnce
of the weir, head-gates and ocansl; and, fourth, by receiving
payment for a large portion of the cost of sald weir.

It further appesxs that said alleged contract was
entered into in good faith by all the parties thereto without
realization on the part of any of them that Enpire Weter Come
pany a8 a public utility required the authorization of this
Commission for the exeocution of such a contract, and that the
officers of said Empire Water Company were not familiaxr with
the Public Ttilities vAot owing to the fact that thelr company
nad been declared a public utility only five days prior to.the
execution of said alleged agreemente It was pointed out

to applicants at the hearing, however, that this Commission has

..

po power to ratify s contract void by reason of its having A .

b




.-

1llegally entered into by a public utility, and, accordingly,
gpplicants asked and received permission to amend their appli-
oation by asking this Commission to grant the parties to aaid
agreement amthority to execute a new agreement between said
parties substantizlly the same as the aforesald agreement which
they ha.d signed on March 10, 1915, with the exception of ite
dates.

As to the btuilding by the Empire Water Company of
the new line of canal above referred to, so far as we have |
been able to judge from the evidence introduced under or in
connection with Case No. 494, (Reported in Vol. 6 Opinions
and Orders of the Railroad Commis sion of -Califorhia., P«309.)
this may not have been & wise investment, but this expenditure
18 not now before us and has never been passed upon.'by this
Commiesion. Thie Opinion and Order simply hold:. that, as
thie expenditure has been Incurred, it will_ﬁndonbtedly be to‘
the advantage of Ewpire Wster Company to recelve the cash
payment and other reimbursements provided for in said contract
hereinafter aunthorized and to be rélieted of seven-eights of
the‘e:pense of maintaining the wei:, the headgate and that
portion of the canal which will De oyperated jointly.

RMPTRE WATER COMPANY, a public utility corporation,
and TULARE LAKE CAVAL COMPANY, & matual watercompany, having
applied to this Commission for an order authorizing the exeocu-
tion and delivéry on behalf of Empire Water Company of a cer~
tain proposed agreement betwgen Empire Water Company, Tulare

Take Canal Company and Empire Investment Company, hereinafter
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more spoecifically referred to, and & public hearing having‘been

held and it appearing that ssid application should be granted,
IT IS EEREBY CRDERED that sald Empire Water Company
be anthorized to execute a certain contract with Tu.ia.re‘ Lake
Canel Company and Empire Investment Company to the same effeot
and in substantislly the same wording, with the exception of the
dates, as the agreement whick sald parties signed on March 10,
1915, & copy of which is incorporated in the spplication hereip
and designated therein as Exhbibit "B". ' |
The suthority herein granted is granted upon ‘the
following conditions and not otherwise:
1. The contract herein suthorized shall not be -
executed sfter May 31, 1916.
2. Nothing in the foregoing Opinion or in this
Order contaiped shall be construed as an approval by .
this Commiesion of the original expenditures ma.dé by
Empire Water Conmpany for wb.ich‘ s8ald ocompany is dbeing
in part reimbursed undser the terms of said contract.
3. Within 30 days after the execceution of sald
contract applicant, Enpire Water Company, shall file
a copy of the same with this COmmissio#.

Dated at San Franoisco, California, this gggb—h .
day of Jamary, 1916.




