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BY THE COMMISSION.

OPINION.

This is & complaint brought by James S. Naismith, &

householder in the village of Brookdale, Sante cruz County,
sgainat Brookdale Lend Compeny, the Countf'of Senta Cruz and
Mountein Light and Weter COEnany, for the purpoae of heving a
certain sgreement between the defendants Brook&ale Land Cotte .
pany and the County of Santa Cruz deolared nnll and void and
for a further order proxiditing the defendants Brookdale,Lan&
Company and Mountain Iight end Watex‘Qompany‘trom ueihg any~
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of the waters of the stream kmown &s Clear Creek for any other
purposes than those of supplying the inhabiténts b.nd.‘propez‘tyz "
owners of Brookdale with water for domestic and other neceeaa‘r&
pnrpoaes and of generating electricity from the surplns water
of Baid cereek for supprlying said :!.nhabitzmts and proper‘ty ovmera
with electric light and powor and prohibit:x.ng de:fendant Cm:.nty |
of Sante Cruz from taking, receiving, or d.emand.ing i’or the p'ur-‘
pose of sa.i& f£ish hatchery 21l or any portion whatever of sa:ld
water except such portion as after hs.ving been prope:rly em-
ployed for the purpose of genmersting electricity ,wonl& g0 *80'_"

waste 1f not used by said COu.nty'o:r\Santa\icmz for the pnrpb'ses' '

of paid Fish hatchery.
A public hearing was held in Sén Francisco on Febru-
ary 23, 1916. From the evidence it sppesrs that defendant

Brookdele Lend Compeny was incorporated seversl years age fox
the yurposes, smong others, of a.cquiring, owning, holding, deal-
ing in, selling and disposing of rea:l. estate and supplying water

and electric light and power to the reeidents and property omexa‘ -

of the villege of Brookisle end its immediste vicinity. | m;

rectly atter its incorporation Brookdsle I.and. Company acquired
all the water rights uwpon Clear Creek, Santa c:mz County, which

are the subject of this oontroveray, and algo all the 1a.nd. oom-
prising the village of Brookdale with the exce:ption of a few lota
which had been so0ld. ’by its pred.ecesaor. o

on May 7, 1912, said Brookdsle Land Company exemzted
a deed which parpo:rted. to traunsfer and convey to the Coxm‘by of
Sam:a c:mz a certsin pa.rcel of land, certain ea.aements a.nd. all-
0f the vuta:rs of the west branch of Clea:r Creok, for use by aaid
Comnty 12 the opera.tion and meintensnce of a ﬁsh hatchery.‘
The county of Santa sz gave mexrely nominel coneideration fLor
sa,id property and the deed containe & provision. that 1£ the
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County of Ssnte Cruz or its successors "eease without any good
or velid reason to use sald waters for said purposes and to msin-

tatn satd hatchery to 1ts roasonadle ca.pa.city Loxr ha.tch:!.ﬁg trout

for a period of one year then all of the la.nds or rremises to-

gother with the rights of way, Wster Tights and sppurterances

hereby conve,ved shall revert to the pa.rty o" the Lirst part

(the County of Ssnte Crug) * * * * w | |
This deed was executed shortly after the yassage of

the Public Utilities Act bBut without the a‘utho:ri‘ty of this

Commission and 28 the grantor was a water corporation and as

the water rights transferred were a part oi’ the g:rantor'e system

"necesgary or.‘naof.al in the performarce of its duties to the

publie™, the tra.nafor of the water rights is vold although

there is no question but that all of the fpaxti‘ea acted in good

faith. . .. o

The novel I;Oint was nisod‘ by the defondant County
of Santa Cruz that that portion of the Public Utilities Aot
prohibiting the sale, lease, assigument, mortgage, disposal
or incumbrance of all or any pexrt of the utility's :pi'operty
necessery or useful in the performance of its duties to the
pablic, without first obteining an order from this OOxmd.éaior.
suthorizing the same, does not apply to a tra.nsfe:r to or an ‘“
incumbrance in ravor of a politioa.l subdivision of the Sta.'bo
of California. We have been unable to find a.nyth:l.ng .m either
the language oY the spirit of the Pu‘olic U‘t:llities Aet, how- ‘
ever, ‘which would m our opinlon Juatify such & contention.

Since 1its organization the Brookd.ale Lané compa.ny has
been d.iepoaing of portione of 118 J.s.nd in . ﬁroolnlale and 11; haa
thue far sold over one hundred parcels o:t/ this land :for reai- :
dence purposes. Moreover, the evidenco wows that Brookdale .

has & fairly large summer population, one witness having testified,
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that its summer residents rumber approximately 2,000.

There gppesrs to be no doubt dut that the inhabitante
of Brookdale have been, from time to time, subjected fo' more or
less serious shortages of water and 1f the County of Santé. Crusz
or ite lessee, the State Fish and Game COmﬁxiesiqn,\, hed been in-
olined snd able to enforce the terms of the deed above men‘tionedg
the great majority of the residéﬁts of Brookdale would have been
deprived of water during the dry months as the evidence ah‘ov'ra._
.that 185 out of the 220 consumers "receive water which, it thé ;
deed were valid, wonld belong to the County of Santa Cruz and
which the water coﬁpany would have no right to rurniah to its
private consumers. | |

A:Etor supplying the reaidenta of Brookda.lo with wa:ter
defendant Brookdale Land Compeny has used the au.rplua wa.ter to:r:
the purpose of operating its hydro-electric pla.nt which is
situated considerably below all of ite consumers; éo thet after
the water im’é passéd through 8 bower plant it‘ has no further
ase for it and the subsequent use by the County of Sente Crus
in 1ts f1sh hatehery camnot interfere with the rights or ser-.
vices of any othor consumers. | o |

Toward the olose of the hea.z-:lng‘a.n&" after considerable
discussion the parties agreed to a settlement of the caée and
they thereafter filed a written stipﬁlation,. whick seems to us
absolutely feir to the conflicting rights and interests of the
various parties. Te shall embody the terms of the stipu-
lation so far as we can properly 4o so in the foilow:!.ng O:rdér.
A8 to the remsining points covered by the stipwlation, the
Commieaion expressed its opinion at the hearing that 1t would
be necessary for Brooldale Land COmpa:ny and Monntain Mght and
Water Compa.ny to exeounte 8 new conveyance 'bo ‘the 00unty o:r
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Santa Cruze. Thig conveyance has been prepared and a forhul
application has been filed (Application No. 2112) asking this
Commission to snthorize the spplicants (who are the‘defendanta'
in this case) to execute the same. o
There was some quostion raised at the hearing as to
fwhether the f20t that the deed of Mey 7, 1912, was executed
without the authority of this Commission would render the en-
tire deed vold or render void only that portion which purportea‘
%o convey the grantow's water righte, leaving the conveyance
of the land uwnaffected. | In view of‘the terms of the stipula-“
tion, however, it is not neoessary for us to decide thia point,
and the following Order 19 not/regardod a8 passing uypon thia
point in 2y way.

A public hesring having been hold in the above entitled
ctge and the matter having been duly submitted and the parties '
thereto having thereafter filed a written stipulation regarding
the settlement of sald case,

IT IS EEREBY ORDERED by the Reilroad Commission of the
State of California thet as the allegeahconveyance ofywater righté
by the detendant Brookdale Land comnany to the defendant COunty
of Senta Cruz on May 7, 1912, which conveyance is recorded 1n
the office of the County Recorder of the County of Santa Cruz ‘

12 Volume' 241 of Deeds, D 272, is mull and void in so far, st

least, as 1t,attemmts to convey all or any part of the watéra:
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or water rights méntioned in eai& cCOnveyances the dofen&anta ‘
Brookidale Land Company and Mountain Tight and Weter Compeny |
are hereby ordered and required to uee all of said waters and
water rights thet may be necessary for the purpose of eupply-
ing the inhsbitants of the village of Brookdale, Sante Cruz
County, ond its vicinity with water for mmicipal, buaineas
and household purposes, including the 1n'igation of gardena, and.
 IT IS HEREBY FURTHER ORDERED that the defendante

Brookdale Lend Compeny and Mountain I‘aig'h‘t and Wa;t_er Company use
as moh of the remaining wetex subject t0 their control or the
control o:f o:.ther '0f them as may be necesaa:ry for the pu:rpoae
of generating electric energy for aupplying aa.id 1nhab1ta.nta o:f
Brookdalo and its vicinity with electricity, and

IT IS EEREBY.‘ FURTEER ORDERED that all of sa.i& water
that nay not de necesaa:ry for eald mnicipal. bnsiness or house-
hold purposes be a:u.ctwea., after having :passed through the gener-
ating plant, to flow down to the fish hatche:ry of the County |
of Ssnta Crus.

Dated at San nranciaco. California, thls [ %’
day of Maroh, 1916.

“Tommlweioders.




