Decision Xo.

9§YF'ON UOSS!OGG

E. N. SFPAFFORD, et al.,

Complainants,

~VS= CASE NO. 838

FRESNO CANAL & IRRIGATION
COPANY and XERMAN WATER
COMPANY,

— Nt St Ve e S e Sl el e e TN

Defdndants.

E. Y. Spafford for complalnents.

Short & Sutherland by W. A.
Sutherland for Fresno
Canal & Irrigation Com=.
ANy

‘I. L. Cory for Kerman Weter
Company. - -

BY THE COMMISSION:

OPIN I 0 XN.

The issues reised by tke pleadings. are.

whether defendants are under original contract oblisatioﬁ“
to deliver ome cubic fsbt of'Wafef ﬁbon eaéh\quarter'séc-
tion of complainant's leands in the vieinity of Kérmdn, iﬁ
Fresno County, whether the amount and plsce of delivery
has been changed by certain subsequent contract whether
water has been improperly diverted from complainant's
lande; and whether defendants, by failling to deliver to
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complainents directly weter in suitable rotation and smounts
claimed have violated rule 9 of the rules establisked by the
Commission in decision No. 1385 of March 28, 1914 relating fo
service of water by defondent, Fresno Censal and Irrigation Com-

pany, hereinafter referred to as the canal company; cnd whether

defendants have permivied VRGAT cAnaas and AaiSLeR O ReeoRS

cholted with wooeds and 1o apread woed sSeeds upon complainant's

lands.
The complainants ere nearly &ll owners of lends

in & tract of 31,927 acres lying Just north of Xerman commonly

Imown &8 and hereinafter referred to as the bank tract. Water

for irrigeting said lands is supplied by defendant canal compeny

uzder o series of 200 water right contracts issued by it March
20, 1889 to the Bank of California and located upon tke lands:
and recorded. This was done under & contract of the same
date between the some parties, providing for the construction
by the canal company of & system of canals and ditches to convey
water to each of the 200 gquarter sections of land in the bank
tract, then owned by the benk, in consideration for which the

bark was to pey the cansl company $150,000, and the parties
were to settle certain pending litigation and dismiss the cuses.
The system of canals and ditches was comstructed to the guarter
sections, the money peid, snd the litigation settled, all as
agreed. Complaimsnts, whether owning lends within or bsyond the
bank tract, hold the sesme form of weter contracts as the 200
water right contracts referred to.

The 200 water right contracts are identical

ir form and provide thet the canal company, referred to asc first
party, will furnish from its maln canal or & branch there~

of "all the water that mey be required not exceeding




at any time one cubie foot of watexr per second for the purpose
of irrigating™ the auarter cection specifically deseribed. The
contract also provides eamong other things that the cansl company
will vlace & box or gate in the bank of its canal "ot the most
convenlent voint for the conveyance of the water to said land"™
as soon &8s the owner begins the construction of the diteh on
nis land; that sald ditch may at the option of the company be
& dbranch diteh of the company, under its control, to be used or
enjoyed by it provided the "use will not interfere with the
flow of water to said land"™; that the owrer will not permit the
water 10 be used on any other lend or vermit it to run off to
contiguous land or run to useless waste, and will comstruct
ditches to carry the surplus water, if any, back into the com=
pany's caral or & branch thereof. The weter is to form an
appurtenance to the lend "and the right thereto shell be trans-
ferable only with snd run with seid lands™ and the canal compeny
le bound by the contract to all subsegquent owners of the land
but to no other versons. The canal company is not to bhe re-
sponsible for deficlency of water by drought, insufficient wa-
ter in the river or certain other camses. Itlis also agreed that
the canal company may sell 1,000 ﬁater rignts of one cubic foot
of the canal comvany
each, and if the aggregate guantity of water in the camals/fslls
short of 1,000 cublc feet flowing per second,then each water
right shall represent only one thousandth part of the aggregate
quantity. It is further provided "that this agreément and the
covenants therein comtalped ™XXHHMEX run with and bind the land".:
The payment to the canel company is to be $100. per year per

quarter section, or 62%¢ per acre.

While each of the water right contracts pro-

vides for "all the water that may be required not exceeding
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at any time one cubic foot per second for the purpose of irrigo-
ting™ the land, the general contract hetween the canal company
and the dark provides thrat the canal company will deliver 200
contracts in the form set forth in Exhibit ™AW attached and made
& part thereof, each for the sale of a "water right of one cubic
Toot of water per second™, each contraet "to be attached and made
appurtenant to & separste guarter section of 1&nd,t6‘be described
in the contract for sule thereof". We think the specifie pro=-
visions of the zeveral 200 contracts "for all the water tﬁat ney
be reguired not exceeding one cubic foot™ must be considered con-
trolling although they are rcferred to in the genersl contract

a3 being for one cubic foot of water per second.

Defendants admit an original obligation upoxn the
canal'company Vo deliver water unon each quarter section, bdut
cilaim it was modified by subsequent sgrecments dated June 7, 1897
and September 15, 1908, by which after September 1, 1897 the
canal company was to deliver the water at certain voints on its
main conals snd be relieved from the operation of the laterals
and the distribution of the water; and by which sgreements the
time end terms of annual vayments were also modified. Since
gald date defendanvs have been acting upon this theory. None
of the complainants or holders of the individual water right
contracts are parties to these agreements. Zach is between the
cenal comvany end the thenr owner of the unsold lands in the beank
tract. Clearly the rights of compleinemts under their water right
contracts with the canal company couwld not be modified by cone=
tracts between the canal company and third parties. This is
recognized by the canal company and the subseguent owners
of the bank tract in the two agreements of June 7, 1897
and Sewtember 15, 1908. In the first of these the San

Francisco and Frosno Land Company is successor in interest to .

the bank. It gusrantees that for ten years the terms and COA=".

ditions of the agreement shall spply %o end bind all of *he land

~lim

~
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in the bank tract, oxpressly including that which hed been sold
and of which it was net then the ovmer. Under tke agreement of
September 15, 1908, the Fresno Irrigated Farms Company (herein-
after mferred to as the farms company) which had succeeded to
the interest of the bank, agreos that so far as cen be done it
will obtain the oconsent and approval of other land owmers in the
bank tract to the agreement, dut whether succossful or not it
‘warrents thet it or its successors will accept and receive the

water at the places vrovided, on the main canals of the canal

company, and will convey it to the lands entltled thereto, and
such.
that the cenal company shell be relieved oﬁ/d%ligation under the

200 water right contracts and that 1t will take all steps neces-
sary to comply with the szid contracts on behalf of the canal
company.

Both nmodifying contrects expressly provide that all the
individual water rights including the 200, shall "remsain in
full force and effect, each as a separate and indopendent agree-
ment."™

Tnder the modifying contracts the cansl company is to
furnish water through six of its main canals specified, which
are 10 be retained and operated by 1it, and the other party is to
operate the rost of the system in the bank tract gnd in 2386.77
acres of edjolning lands added to the irrigsted area by the con-

now in force,
tract of September 15, 1908, /whick provides water for it at the
same ratio.

Under the contract of June 7, 1897, the capal company
reserved the right to convey through the six canals excess water
for 34 quarter sections of contiguous lands, after the bank tract
I d been supplied under the contract. It also provided tha; five
water rights of Collins Bros. were to come under the contract and ve

troated as though owned by the land compeny. Under the present contrat




the
Jeangl company is to maintain the six canels as previously agreed

and will furnish to the farms company "all the water that may de
demanded not exceeding 214 7/8 cubic feet of water per second™;
158 feet to be delivered at‘tbé point where the flume ditch inter-
‘gects the diteh on the caet line of sectlon 12; 160 feet at the

intersection of the Herrndon Canel with the east line of section

11, towmship 13 south, and range 16 east, 25 feet at t@e Junction
of the Thompson and Eoughton Canals and 14 7/8 feet provided for

the 2386.77 acres of mew land also to be delivered st the Junction
of the Thompson and Houghton Censls; the Larms @ohpany to receive
the water at said points and conduct it ﬁpon the lands through the
ditenes already constructed or which might thereafter be construct-
ed: "™ut it is expressly sgreed that all 214 7/8 cubic feet of
water or any part thereof may be used upon all sald lands or any
part thereof.”

The farms company agrees . to pay & lump sum equiva-
lent to 50¢ por acre,but the canal company is to collect from the
land owners 62%¢ per acre annvally until it has collected the
full amount to be palid by the farms company,after which the balance
collected sizall be paid over to the farms company.

Pursuant to sgreement the farms company organized
doefendant, Xerman Water Company, for the purpose of separating its
public utility activities from its land business and assigned %o
it the modifying contract of Septembei 15, 1908. Xerman Weter
Compeny now operates the lateral. canels and ditches,and distributes
water to the users.'.For this service it receives 12%¢ an acre,
veing the difference between the 62%¢ per acre which the land owners
sgree to pay and 50¢ per acre whick the farms company pays in bulk
to the cansl company. The canel compeny bills and collects the

rate of 62%¢ per acre and credits the amownt to the ferms company

upon its obligation to pay the lump suw eguivalent %o 50¢ per‘acre.




Kerman Water Company it protected in its operations by guaraniee

contained in contract with the forms company under which 1t re-

ceives 1%s 12%¢ per acre for the service rendered and is guar-
antosd against loss in operation of the system. The relation
of defendant, Kerman Yater Company, to the cansl oompsany, to the
ferms company and to the owmers of lands in the bank iract is
#yrther showz inm Decision No. 2216 o Mareh &, 1915, upon ap-
plication by the farme company and Xerman Water Company for au-
thority to the latter compsny to acquire the public utility
property and business of the farms company, and issue stock
in peyment thercfor. (Vol. 6, Opinions end Orders Rellroad
Commission of Californie, ». 354.) The record in that matder
was introduced in evidence ot the nresring of the present case.
The testimony showed that the loss of water
in trancmission througk the laterals and ditches of the system,
after leaving the main capals, is generally about 50%; but is
sbout 75 in onme of the large cansls. In its contracts with
complainants the cenal company does not exprecssly contract sgainst
such losses. On this point the contracts provide that the canal

rS

company, (deserided as the party of the first part)
yo

"ehell not be responsible

for deficiency of water caused
by drought, insufficient water
in %he river, hostile diversion
or obstruction, forcible entry,
temporary demege by flood, or
other accident, bdbut that the
party of the first part shall
use end eamploy all due diligence,
at all times, in restoring and
protecting the flow of water

in its cancls and ditehes.”

By contracting to furnish the waler on the land,
ard no% excepting suckh losses in the contract, the cansl

cozpony assumes the burden of the losses in transmigsion. The




complainants on the other hand, by their contracts assumed the
duty to avoid waste of water. The contrecis vrovide that users

"will not use or permit

the water t0 be used on any

other land except the land

above deserided, or permit

the water to run ¢If oxn any

_ contlguous land, or permit

the water to Spread out in

low places on such land, or

in any wey run to useless

waste, and will construct

ditehes to convey the sur-

plus water, if any there be,

back into the canal of sald

company, or & branch thereof.”

Prior %o the purchese by the forme company and thre
contract of September 15, 1908, there had been sold sbout
6,000 acres of land from the bank tract. The farms company
subdivided about 26,000 scres remaining. Of these lands about
12,000 acres nsve been sold, leaving some 14,000 acres now
owned by it in the bank tract. It does not sppesr how much
of the 2386.77 acros added to the srea by the contract of
September 15, 1908 with the forms compeny has been sold.

The cenal company brings weter from Xings River, &

distance of sbout 30 mlles, and delivers it In its malin d;nals
et trreo points in the bank tract for Qlstributlon through the

system by Kerman Water Companys It attempts to maintain deo~
livery at these ypoints of a total of 253 7/8 cuble feet of
water per second, being 200 second feet for the benk tract,

14 7/8 second feot adaoﬁ by tke contract of September 15, 1908
witﬁ the farms company, Live second fect for the water rights
of Collins Bros. and 34 second feet excess water which iV re-
sorved the right to deliver to 34 quarter sections of contigu-
ous lend, both of the latter covered by the contract of Juae 7,
189%. Tt takes the position that its obligetion under the
contract 1s performed by the delivery of this amount of water

et these points, or a correspondingly smaller emount in the

evernt of deficiency due to no fault of its own. It showed
-8~




delivery of water at these points between March 1, 1915 and
September 20, 1915 with practically daily readings, s summary
of the deliveries sccording to each party from its records bve-

ing as shown below:

"I terms of average flow In second feet.

a a b

Share of Delivered Delivered
1915 Xings Fresno  ZXerman to Kerman t0 Kerman
Month River Canal Water Co. Water Co. Water Co.

Mareh 1324 784 174 133 L
Aoril 3768 1198 . 255 275 282¢

Ney €941 1196 255 266 266

Tuze 11510 1198 255 253 235
Jely 3920 1176 253 269 242
AQg. 553 417 105 154 129

Sept. 1-20 316 224 59 67 684

&. Records of Fresno Canal and Irrigation Co.

b. Testimony of Miller- former Supit. Kerman Tater Co.
¢. April 19th to end of month only. ‘

éd. September 1lst to 15th only.

Complainents offered testimony to the effect that
the amount of water delivered upon the lands under water righte
would not exceed as an cverage for the season .434 of a second
foot ver guarter sectiorn. This estimate sesumes a loss of 504
in transmission. During 2 portion of the time the suoply avail-
able was almittedly insufficient to meet all demaxnd.

Tne screage actually irrigated in the benk traet,

othor than the gmall area lrrigated by the farms company, was

shown by defendants from their records of July, 1915 to be:

Acres

Alfalfs 3704

Deciduous fruit 506
Grapes. 1031
Corn 116

Total R

The contention of complainants that an inadeguate

water supply had been receivedvand that it amounted to less
9 L2




than one second foot per quafter section was supported.by & nume~
ver of witnesses. Definite measurement of asmounts delivered has
not been mede by defendante. The only points where faixly accurate
measurements and records have been made are atb the threéspointe
where weter is delivered to Kerman Water Company by the cansal com=-
pany. The varlous witnesses, howevor, cleerly established the
fact that & few consumers have received satisfactory irrigation
gervice vractically thréughout the entire season; while others
neve been unsble, even after repeated request, to obtaln any quan-
tity of water sufficient for practical use.

E. N. Spafford testified tkat he hes five acres
in alfslfe, end during 1915 had water twice only and received &
totel equal to .22 cubic feet per second per 160 scres for 150
deys, being sbout one £4Pth the smount claimed by him under "his
contract.

G, T. Teitz testified that he receives two gecond
feet of water for his 40 acres, for so‘hours at each run, and in-
timated that he was mot seriously inconvenienced by shortage of
SUPPLY .

R. M. Barstow testified thet ke wag unable to ob-
tein sufficient supply and discontinued use on 50 of his 160 acres
after April, 1915 and that with the entire supply it required six-
teen days to irrigate the remaindex.

Other consumers testified to every gradation of
service conditions, from total inabillty to obtain any apprecisdle
supply of water, to entire satisfaction with the amounté received.

Tt is clearly established by complainent’s witnesses,

inclvding C. A. Miller, formerly superintendent of the Kerman

Water Compeny's ditch system, that the methods used have not re-

sulted in equality of service. The Kermar Water Company measurod




water ir en approximate way et a few points on the system, and
instructed its ditch tenders to deliver apvroximately the same

smount at these points at 2ll times. On some laterals there has

beon an endeavor to organize users and to provide defirite ro-

tation sckhedules, witk but 1itt1e success. Even at the few
points where en attempt is made dy the company to regulete the
supply., the methods of measurement are shown by the testimony
to have been mere aspnroximations. With any shortage in,supyly
there nes beer no resl effort to see that distridbution wes pro-
rated accordirg to demand even at these points. It has been tke
practice to turn water for s number of users into a common ditch
leaving the users to distribute it among themselves. On some
such ditehes the results are fairly satisfactory: dut usually
+he user nearest the head of the ditch receives far the best
service. Provision will be made in the rules for such cases,

It was shown that users below a large tract known
as the Empire Vineyard experienced wamsusl difficulty in procur-
ing water owing ?o the very large amounts used on the vineyard,
and lack of control. The canel compsny's engincer stated that
1t planned to place locks on all turn-outs in the'nmpire Vineyard
and nave them under conirol of the company.

Great difficulty, it is alleged, has been experienced
by the Xerman Water Company due to diurnel vardation of flow at the
voints where water is received from the canal compeny. This, ac-
cording to the testimony of defendants, is caused by evaporfation
in the main canals, but there is doubt whother this is the prinei-
pel cause. The testimony shows that there is tendexncy to turn
wster back into the main canals, from branches cnd Iindividual
turnouts at night, rather thaen care for & contlinuous flow. This

is & practice that can be minimized by wmroper operating methods.




Complaint of breakage of canels and lateral ditches
wes shown by bhe testimony to have been due in part to the as~
sumption of obligstion by the Xermsn Water Company or its pre-
decessors to vrovide water for lands at too greatl an elevation,
+o lack of syctem in weter delivery, and to tae uwnauthorized act
of consumers returning water to the laterals. All these causes
car be corrected by the esteblismment and rigid observance of
reasonable and prover rules.

Admittedly the lrrigatoru in this commun;uy, &5 in many
others, are themselves largely responsible for the conditions
compleined of. Thile it is the duty ol water utilities to adopt.
and prectice suiteble methods For adeguate and equitable waler
service, 1t is practically impeossible to operate successfuliy,
unless irrigators will co-operate. It was shown that seme {rw
rigators on the bank tract let water run at will all night,
or for many hours during the day; that 1t is permitted To runm
off the irrigatoré land, and that itis Lound ronning to waste
upon highways some distance Irom canale and ditches. Strange
a8 1% may secm, many of the irrigstors secem unable to realize
that the indlvidual, by wasting water, injures his neighbor anmd
nimself. The thoughtless answer is that the individuel irriga-
tor has %the right to do as he will with the waler While it is
running on his lend or while it is his turn to use it in the.
usuel rotation. AS slready szown herein, the contract zolders
expressly agreed in each instaneo not to waste water. The
nonorabdle and feitaful discharge of this ooligavion ageinst
waste will imvrove conditlons.

The Commission will require water utilities to correet
]

unsaticfactory conditions insofer ss they can do seo, bul failure

of irrigetors to comply with the rules promulgated will tend in

case of future compl&ints to exonerate uwitllities, in pari.

TMhe canal company has caused several eriminal prosecutions,
for unsuthorized taking of water,

/%ut finding juries of the V¢unity will not ¢onviet, has naturally

-1l

32




lost interest in attempting to siop the practice. Co-operation
in this matter as in all other matters affecting the interests
of users and utilities, ls essential to the highost development
of the service.

The farms company grew 100 acres of rice as an ex-
reriment during the season of 1915, on its lands south ¢f Xerman.
AS 8 resulv it is considering doubling its acreage in rice for
1916. During part of the irrigating season prior to Septemder
toe farms compeany usod tarec feet of water from the system on
its rice field. After about the first of September 14 vpumped
water for its rice. Rice culture roguires several times the wa-
ter nccessary for growlng other crops.

Complainants wrge that this water wes unlawfully
diverted by defendants from complainant's lazds in violution of
‘he contfacts. atv & time when thelr cropys were suffering for want
oL water, and thet future diversions of egual or greater amounts
will prove very disastrous to thelr interests. The farms company
urges tzat it is entitled under its several water right contracts
to far more water than 1t uses because very little of the water
appurtenant o 1ts 14,000 acres of unsold lands has been sctuslly
used thereof, a8 ncarly all of its land ;s uncultivated. It has
been permitting nearly all ite water to be turned down 1o complaine~
ants gnd other uéers Lholding similer contracts. In practiée water
for querter sections mostly owmed by the farms compeny hes been
delivered to irrigators with small holdings therein. The farms
coxpeny zas freely pormitied such course by the present utility.
It followed the same course before it organized defendant Xerman
Water.Company.

Under the contract between *he canal company .

and the farms company, of September 15, 1908, it is expressly pro-




vided that sll 314‘7/8 cubic feet of water may be used upon all

or any part of the lands in the banxk tract, and the contiguous
2385.77 seres. Undor this contract the farms company ic expressly
guthorized to use itec water upon ite lands where 1t wishes, but
wader Chapter 80, Statutes of 1913, ine Commiséion nas power to
iimit the suppiy of water %0 consumers Or lands previously supplied.

The lands underlconsideratioﬁ were s0ld by the farms
compeny while it wae in control of tkhe water s tuation, Witk the
general sssurance that suificlent water would be furnished by 1t.
It was Lite duty %o carry out the obligation so assumed. The wg;
ter sppurtenant to the wunsold lends of the farms company'had not
‘been put to a beneficial use upon its lands vrlor to 1915, except
in o few instances where small amounfs had been used. The order
will limit +he service of water to lands served prior to 1915, and
to those which mey horeafter be exprecsly authorized.

Ig practice the cxXeess water, which the canal company
by contract of June 7, 1897 reserved the privilege of delivering
througn the canals it controls to +the 34 quarter seetions con-
$iguous to the bank tract, has been delivered urndivided, with
+he water fo» the bank tract, the Collins waier, snd the 14 7/8
feet for the 2386.77 scres. All the water so delivered has been
distriduted in comzon. Under the contract thic excess water 1s
to ﬁe so delivercd that it wi;l not interfere with delivery of
water 40 the bank tract. NoO showing wag made of any neqessity

for celivering this excess water through the Lorman system.

A %o the noxious weods complained of, 1t was
schown that the zand burs snd cockle burs are indigenous vo the

vicinity: while seeds of Bermuéa grass and Johnson grass have been




brought in by the waters winds and birds. 0They thrive and re-

seed by neglect of defendants and ranchers of the vielnity. There

was testimony that the ditches have not been cleancd for seven

vearas, and testimony that they have heen c¢leaned at least a.nnua;lly.
and some of them much oftener. Zhotographs showed some of tae
ditches in & disgraceful condition of neglect. The Commission

nas no Jurisdiction over the ranchers. We hoPe. howevér, they
will heartily co-operate with the utilities to effectively fight
~the common enemy. =Rules on the subject for the utlilitles will be
provided.

Neither the defendants nor the users nave any storage
'facilitieé. The waters of the winter and the £flood periods are
vermitted to run to waste, while sufficient water canmet be ob-
tained when most urgently needed to supply even the usual limited
irrigation season. Many users on the bank tract heve been obliged
to sink wells and install pumps Iin an effort to save their crops

or t0 extend their irrigated areas. Installation of storage fa-

eilities by the utilities would tend to relieve the situation and

|extend their area of service.

Kerman Water Comparny expended upon the system in
maintenance and operation during 1914 the sum of $9996.09=and
received from the farms compeny for its service the sum of $3941.
"he deficit was made up by the farms company wider its conitract
with the Xerman Water Company. The farms company pays the water
tax of 62%¢ per scre upon ell of its 14,000 sores of land.

Defendants, in an effort to show what emount of
water would be "sufficlent to irrigate™ lands in the bank tract,
showed the experience of the University of California on Lits Xear-
ney Fexrm of sbout 8500 acres near the bank tract. Testimony was
submitted by both sides relatingto.helght of water tablé and
natuvre of soils on both tracts. The testimony, however, was
not sufficiently definite or detailed to afford much ald.

Rule 9 of the rules provided for defendant canal
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company and its water users by the Commission's deéision No.
1385 referred to at the beginmming.relates to delivery of water
by rotation, commencing at the farther end of the laterals, and
to its use without waste and continuously day and night after
delivery until irrigation is complete; waen delivery Is 1o be
stopned. It is epperent from what has been sald that the rule
bas been violated in letter and in spirit In the delivery and
use of water upon the bank tract by the users and the utility.
Said rule and the rules promulgated heﬁein. we expect to be

sexrupulously complied with.hereafter.

A PUBLIC ERARING ZAVING BEEN HELID on the amended
complaint in the above entitled case, and the Commission being
now £ully advised in the premises, does hereby make the following
findings of fact: |

a. Thet defendants vrior to the date of filing the
smended complaint herein Md failed to deliver to many of its
consumers, including several of complainsnts, the water to which |
they were ratably entitled undor their contracts at the places
specified therelin.

b. Defendsnts had failed to keep portions of their
canals snd ditches in proper condition for the conveyance and
delivery of water.

¢. Defendants have violated Rule 9 of "information,
rules and regulations for Fresno Canai & Irrigation Compeny and
its water users™ ocsteblished by the Commission, effective April 1,
1914 by supplemental order in decision No. 1385; Cage No. 397, in
thet they feiled to deliver water in rotation as in said rule pro-

vided.

Basing its order on the foregoing findings of fact

and on the further Lindings cofgained in the opinion which precedes
35




this order.

IT IS HEREBY ORDERED AS FOLLOWS:

l. Defendants are heredy ordered to hereafter supply
irrigation water in the amountg t0o which lands are ratably entitled ae
expreased in the opirion horein, delivered only to tracts of 160 aores
or less in extent which were being irrigated in whole or in part priox
t0 the irrigation season of 1916, and to such tracts as may hereafter
be expressly authoxrized by the -Commisaion in writing to receive irriga-
tion waeter. The areas to be so supplied are included in the lands in
said bapk trect, the sald 2386.77 acres contiguous thereto, and the
lands to which the five Collins water rights are hado appurtensnt, all
being more fully described in said ocontracts of March 20, 1889, June 7,
1897 and September 15, 1908; but not including the 34 quarter sections

for which defendsnt canal compeny reserved the right in ssid conjract
of June 7, 1897 to convey excess water through ite canals. '

2. Defendants shall not hereafter supply or de-
liver irrigation water for or upon any of the lands referred to in
paragrapb. 1 hereof which were not irrigated prior to the iirigation
seagon of 1915, unless hereafter expressly authorized by the Commission
in writing.

3. The 34 second feet of water referred to in
paragrsph 1 of this oxrder shall not be delivered through the canals
and ditches located upon the lands referred to in above paragraph one,
at times or in & marnner which will interfere with delivery of water gt
sald lands, nor until said lands have been supplied with the amounts
provided in the contracts described in the foregoing opinion.

4. Defendants are hefeby ordered to plece and meim-
tain taoir canals and appurtenances in proper condition for the con-
veyance and delivery of water to the lands of irrigators and to keep

them free as far as practiceble from noxious wecds and vegetation:
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and to provide and properly instruct a sufficlient number of capable
employes to deliver said water upon the lands of irrigaters, in
proper proportion and rotation, to see that said water is so de=
livered, and to keep suck records that it may be determined month
by month whether it is being so delivered.

' - 5. Genperal rules for Kermsn Water Company and its
water users a5 set forth in Exhibit A attached hereto and made part
hereof shall be established by Kerman Water Company, effective
April, 1916.

o A
Dated at San Francisco, Californis, this /

dsy of April, 1916.

CommIssioners.
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B. ¥. Spafford et al. vs. Fresno Cansl
Irrigation Co. et al.

Exnidit Al

ZERAN WATER COMPANY.

~AND EBGULATIONS.

«=nQ00===

ZUIE 1. = The Xermen Water Compeny will operate end main-
tein all cenels and laterals end struetures along the bénks of
“ne same 10 the exltent that it may be necessary in the delivery
of water to privately ovmed and opersted ditches. Itz oblige-
tion in this regard will be asssumed at and below the poinvs wherq

er is deliverecd to it for distridution by the Fresno Canal and

Irrigation Company. The Company will provide for measurement

either periodically or comtinmucusly et o sufficient number of
points to aswure iteself and its consumers of the delivery at
the land of consumers of a sufficlent guantity of water to sstis-
£y the provisions of contracts in force between consumers and
Xerman Water Company or Fresno Canal and Irrigation Company.
RULE 2 - When sufficient water is avallable to supply for
the land being irrigated water at the rete of one cubic foot
ver second per 160 acres, et the property of each and every con-
Sumer, rotetion need not be resorted to, unless requested by
one of the consumers located on a luteral incapable of carrying
the full smount desired. |
RULE 3 - Wnen there is any shortage of supply, water will

be delivered by rotation. Along larger Dbranch cansls and laterals
a supply of water proporiioned to the total acreage irrigated,

allowing for the determined distributary seepage loss, will de
run continuwously. Rotetion, when resorted to, will provide the
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ceme intervel and length of veriod for equal scresges whether located

along the line of the conal or at tho extremities of minor laterals.
AS *he sunvly avelilable decrceses, the company will reduce mileage
of canal xept wet continuwously, and wi;l endeavor To run as nearly
11 heads in esch dftch operated as 1s nossidle, rotating between
consumers on the diteh, and after all consumers on onc diteh have
been served, chifting emtire supply to other diteches. The endeavor
will be %o provide a run of water with as £all a head as the user
can convenieﬁtly handle, and shortening the length of each run as
the supply aveilable falls off. The endeavor will be to provide
water at ;east once per nmonth.

QUL 4 - The Company will notify consumers through its
ditch-tenders, by mail or by posting notices at convenient and pre-
arrenged places, as far in advence of & rotation period as possible,
of the time when each consumer is to begin and cease using water. ’
sueh notification shall not be less than three days before the be=-
ginning of use, except in‘case of emergency.

FVIE 5 - Records of delivery will be balenced up monthly
and consumers who have not received a ratable suppyly in any one
veriod, will be entiticd to have that sunply made good during
the following period, provided such consumer has not failed to
use the water when mede availsble. The deficiency in oxe irrigation
seeson due to feult of the company, Will be made uwp in the following
season, 4if the consumer desires.

AWIE 6 - Individual ugers on a community lateral are eX-
pected to meke use of water s vrovided in the schedules prepared‘by
the Compeny. Should they fail to do 29, the Company will tske con- |
trol for the protection of any complaining consumer on the latergl:
unless consumers have previously agreed To schedule. Water muét be
used continuously throughout the rotation period of use, woless the
consamer should not need water for the full period; in which event
he must prompily notify the gditeh~tender or some other officisl of

the company in charge, to have dellvery stopped.




IULE 7 - Consumers are required by lew to prevent waste of
wvater. Detection of unwarranted waste through carelessness or
improper preparation of land will werrant the Compeany in refus-
ing to render service.

RULE 8 = By previouz arrangement, one irrigater in s rota-
tion series may exciange with another, or use during & veriod may
be waived end the amount of water due may be delivered In & future
period, snould no other consumers be dameged thereby.

RULE ¢ = All structures on the cansls and laterals operated
by the Xermen Water Compeny are to be controlled exclusively by
the Compeny's employees. ALl dreaks in bankze sand damages to Come
peny property are to be promptly repaired by vhe Company to the end
that water waste mey be prevented. Ditch-tenders will de fully in-
structed in regard to all changes %0 be made in the flow of waler.
duspority Vo alter flasghboards or gates may be granted to irriga=-
tors in writing and in specific instences only. DPersons guilty of
trespassing on the premisos of this Company will be dealt with ac-
cording to law.

RULE 10 « Complaints should be lodged at the office of the
Company in Xermexn 23 soorn as possidle after the occurrence of which
complaint is made. If there is failﬁre to reach o satisfactory
egreement in any matter, tho consumer or the company may appesl to
the Califorﬁia Rallroed Commisszion. |

RULE 11 - The Unit of measurement of water will be the«
foot, it being one cubic foot of flow vessing any point in oﬁe
of time. Gaging stations, welrs and other practicable devices
ve uscd for continuous records of flow at all essential points
reporied to the Railrosd ¢omﬁission. Conswmers who receive water be-

low such points will be informed in regard to such measurements upon

spplicetion. Amounts of water delivered at lends of consumers may be




determined by measurement at & distance, correcting for periodical~
1y determined transmission loszes. Uhere possivle, check measure-
ments will be made at individuwal land holdings.

RUIE 12 - The ditch-tenders of the Company will de instructed
by their superilors eand it will'be their endesavor to vislit each
voint on the system where water is.running, at least once daily.
Their duty is to obey their instructions, and only within pre—
grranged limits can they allow deviation therefrom. Ditch~

tenders are wnder orders Vo repart any interference by wnauthorized

versons with the operation of the diteh system., and all waste and

nisuse of water delivered.

RULE 13 « The Company will endeavor to keep the canals,
A laterals, benks end rights of way free from Iinjurious vegetatlion,
and will to that end co-overete with omwners of land adjacent to

the Compeny rights of way.




