Decision'No. v

BEFORE THE RAILROAD COMMISSION
OF THE STATE OF CALIFOERNIA.
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In the Matter of the Application of )
CITY OF SAY DIZGO for en order fixing )
ard determiring the just compensetion )
t0 be peid to James 4. lwrrey, E4 )
)
)
)
)

44 P ON uoisioe

Tletcher and ¥m. G. Henshaw, copariners
doing business under the firm name erd
style of Cuyamace Veter Company for
their lands, property and rights.

Apvlication No. 1482.

Sweet, Stesrns and Forwerd for Cuyemace Water Company.
7. B. Cosgrove, City Attormoy, for City of San Diego.

TESIEN, COMMISSIONER.

OPINION ON OR=DER TO SHOW CAUSE.

T™is 15 an gpplication by James A. Murray, E4 Fletcher
and Tm. G. Zenshew, copertners doing busizess undsr the firm nome
and style of Cuysmaca Woter Company, in San Diego County, for an
order determining that the findings heretofore made by this Com~
mission in %ho sbove entitled proceeding shall no longer be of
eny <force and offect. The findings reforred to sre the findings
as %0 %the just componsation to be psid by the City of Sen Diego
for +he lands, property and rights of Cuyamecs water Company, in

eninont domain proceodings or othorwise, heretofore made by this

Commission om Jume 26, 1915 ir Applicetion Fo. 1482 (Vol. 7,

Opinions exd Qrders of the Rellroad Commission of Californis,
p. 305).
The spplication is mado wnder that portion 0L Section

47 of the Public Utilities Act which reads as follows:




"If the said cownty, city smnd cownty,
incorvorated ¢ity or town, municipal water
district or other public corporation or the
legisletive or other governing body thereof
shall fail to file suckh sult %referring to -
o cozdommation suit) or proceed diligently
0 enforce the rights herein conferred and
in the manner heroin set forth, then upon
written petition from the owner oI such exist-
ing public nPility setling Zortn seid Zact,
the commission gshell cause o notice of nof
lesa thon ton days to bo given to zsid county,
eity and cotnty, incorporated city or tovm,
municipsl wator district, county water dis-
trict, lrrigation distriet, public utility
distriet or ofther vublic corporation to
apposr boforo said commicsion and show cause
way an order shouwld not be made by sald com=-
mission, finding that the sald cownty, city
and county, incorporated city or towm, muni-
cipel water district, county water distriet,
irrigetion district, pudblic utility district
or othor public corporation has failed to
diligently oursue its rights heredby comferred,
and determinirg that tho findings of the
said commission theretofore made as to tkhe
just compensation that shouwld be paid for
the existing opublic utility and the lands,
property and rightc thereof, or any such
pert or vortion thereof, shall no longer
ve 02 any forco or effect. And sald notice
shall include a copy of said writton yetition
so filed by said owner of such existing
public wtility. If the commission shall
dotormine that ssid county, city and cowntiy,
incorporated city or town, municipal waler
district, county water district, irrigation
district, pudlic utility district or other
vublic corporation or the logislativo or
othor governizg dody thercof has so failed
to eitner file such suit or to procesd
dilipently to onforco the rights herein con-
ferred and in the manmer herein set forth,
the commission shall make and enter such an
order ac 20 petitioned for by the owner ol
such existing public ubtility.”

Tho petition in the present proceeding refers %o the

ion's findings in Application No. 1482, made and filed

on June 26, 1915, to the denial by the Railroad Commission of

& petition for rohearing filed by petitioncrs hereoin, which
donisl was made ond filcd on August 4, 1915 and to the complaint
in condemnstion filed by the City of San Diego in the Superlor

Court of the State of California in and for San Diego Couwnty
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on Septomber 23, 19L5. It is admitted that tho complaint in con-

demnetion was filed within the time yreseribed by Section 47 of

tne Puoblic Utilities Act. The petition herein thon procceds to

ellege that although & cummons was issuwed in the condemnation suit
on Soptember 23, 1215, no steps wore taken dy the City of Sen Diego
to cause gervice of sald summons to be mede upon ony of tae defepdents
zamed in said actior or to vprosecute sald action diligently or at =2ll.
In Februery, 1916, the petitioners herein voluntarily filed a
demﬁrrer-and in Merch, 1916 an answer in ssid condommstion yro-
coedings?gguas o vo sble %o imsist on the trisl of the casc. The
yetition alleges thet ome of the defondants in the condemnsation
proceedings is La less, Lemon Grove and Spring Velley Irrigation
District end that the City of San Diego has not caused the summons
to be served upon this defendant and that wntil such service has
been made, tho action is not at issue and can not be et down fLor
trial. The vetition alleges that tho condemnation procoeding is
"a cloud upon petitioners' title ond hinders snd interferes with
the plans of poetitioners Lfor the handling and management of thoir
property and thet the City of Son Diego does not intond to condemn
or acquire tho rroperty of potitioners.

| The vetition hovein wes Ziled on Harch 30, 1916. It is
admitted that on April &, 1916, the City of San Diego caused the
summone in the condemmation action to be served upon La llesa,
Lemon Grove and Spring Velley Irrigatioa District end that issue
has now beon Joinod in said proceeding.

A public hesring on thic epplicetion was held in San

Diego on April 12, 1916. At said time, the City of Sen Diego
filed e motion 4o dissolve the order to show cause smd to dismiss
tke application. 1In suppoft 0f this motion, the City wrgod that

in view of the fact thet the City f£iled its compleint in condemmation




in t2e Superior Court within the time yrescribded by law, this
Commission now nas no vower %o set asife 1ts finaings’ which
£indings ore mado ceonclucivo ovidonce as to the value ol the
proverty in the condemnstion setion. If thiz Commission had
and exercised power U0 set aside its findings hereix, it wounld
bo necossary Lor the partles to the condemmation vrocoeding in
tane Superior Court to retry complotoly the lssue as to the just
compensation. The trial of this issue before this Commission
involved considerable timo end expenso for all parties, as well
as for this Commicsion.

Wnether thic Commission has power to sot aside 1ts
findings, on facts such a3 those herein presented, deponds entirely
woon & prover interpretation of the provicions of Section 47 of
the Public Utilities Act.

Section 47 provides the proceduro‘to bo f£ollowed by
cities and other pubdblic corporations of tre classes therein
specified in seekzing froxm the Rallroad Commission @ fiﬁding es
+o tho just compensation %o be paid to & public utility for its
lends, property and rights or some portion thereof. Such finding
is declared to Dho conelucive in condemnation proceedings. Tho
section provides for the F£iling of petitions with the Rallroad
Commission in two distinct classes of cases. In cases of the
first class, the petition is filed oy the c¢ity or othrer public
corvoration and alleges that tho city intends to acquim under
ominent domsin proceedings or otherwise the public utility prop-
orty described im the petition. In cases of tThe second c¢lass,
the petition is £iled by the legisldtive or other governing body
of +he city or other pudlic corporation and alleges that such
'1egislative or other governing vody intonds to initiate pro-

coeldings to submit to the voters e proposition to acquire the

yuolic utility oroperty deseribed in the vetition.




Iz cases of the first class, the city or other pudblic
corporetior must file a complaint in condommsation in thé superior
court, within sixty days subsegquent to the certification of its
finding by the Rallroed Commission, unless the pudlic utility has
filed = stipuletion accepting the fLinding of the Railroad Conm~-
aission. Tris provicion insures dillgence on the part of tho city
or othor public corporation in scting on the Reilroad Commission's
finding. Such provision, howover, is obviously inoffective to
insure diligence in cases of the socond c¢lass, for tae reason that
unloss some otﬁor means ig provided to izsure diligence, the city
or other public corvorastion mey. delay as long as it pleases in
initisting and csrrying forward the proceodingg under which the
voters are to voto on tho proposition of scquiring the public
Wtility property at the price fixed by the Railroad Commigsion.

Thoe sectlon accordingly provides in the langusge here-~
inbefore quoted, that a petition may be filed by the public
wtility to have the Railroad Commission cet sside its fLinding,
if the ¢ity or other public corporation or the legislative or
other governing dody thereof "shall f£all to File such sult or
proceod diligently to enforece tho rights herein conferred and
in the manner herein set forth". In ny ovinion, the words "ox
proceed diligently to enforce the righits herein conferred and in
tho mamner herein set forth" spply to cases of the second class in
whaich the aquestion of the acqisition of the property is to be
subnitted %o the voters and not to wrocecdings of tho first class,
in which o condemnation sction is to be filed directly if the
utility does not accept the Commission's findings. If these
wof&s were intended to apply to voth classes of cases, it would

neve been entirely unnecessery to insert the words "to file such

cuits™: the genoral necessity of exercising diligence would then

cover both classes of casos.




The view expressed horcin by the petitioners wouwld
restlt in tho pos3sibility of hoaving thic Commission set aside
1%s finding after swit brought within the time specified,in the
%uperior ézurt, in reliance oxn such finding. Thus, indirectly,
at loast, thic Commission would be intorfering with the pro-
coodings in enother forum over walch it has no Jjurisdiction.

t seems far more likely that the legislature intonded to remit
the parties, after suit filed in tiae Suwerior Court, to their
roxnedies in the Swoorior Court prescribed by the code of civil
procedure, and to limit this Commisaion's functions 4o the
veriod of time prior to the Liling of vroceedings in another
tridunal.

If proceedings are not diligentl) prosecutcd in the
Superior Court, the usuwal rolief in such cases may be had in

the Superior Court. The nrocess of that court must be deeomed

suificient to insure diligence therein. I have been uneable

t0 find any indication in Section 47 of the Zublic Utilities

Act vo show that the legislature intended to insure speed

ir actions pending vefore the Superior Court, through the

instrumentslity of procecdings before the Xailroad Commiscion.
AS already indicated, lesue hes now boeon Joined

in the condemnation sult filed in the Superior Court, and

there would seem to be notring o provént any pexrty irn that

court from moving that tho case ve set for <{riel.

I submit the following form of order:

A public heaoring heving been held on thoe petition
0Ff James A. Mwrray, =4 Fletcher and Wm. G. Eonsnew, in the

above entitled proceeding, for an order determining that the




finding ol the Rallrosad Commizsion heretofore made herein shall
00 longer be of any force or eifect, and the City of San Diego
having £iled & written motion to dissolve the order to show
cause horetofore issued on seid petition and to dismiss caid
votition, and said matter having been submitted and beirng ready
for decisgion,

IT IS EEREBY ORDERED that sald order to show cause
is horeby dlsseolved and thet said petition for said order is

hereby dismissed.

The foregoing opinion and order sre herody approved
exd ordered filed ac the opinion and order of the Railroad .
Comnission of the State of California.

zA

Deated st Son Francisco, Cslifornia, this ah day

of }M7 1916.

Commicaioners.




