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appraisement of its property and
adjusument of weter retes.

BY THE COLMISSION.

OPINION ON APPLICATION
FOR _RUHSARLN

mnis epplication for rehearing is made on behalf of

4. N. Buckenan, Charles S. Gibboné and Semuel Jones, =xnd the

1£icetion asked %o be made in the decision heretofore

only moalf
rendered herein is that +the Commission recede from its declara-

tion in the opinion precoding the oxder thet sixteen inches of

wator clsimed by thosc epplicsnts should bn cherged for by Terﬁh

Fork Diteh Compeny &t the rates paid by other consumers.
Applicants'allege that cortain testimony of Issasc

Einkle weg overlooked by the Commission, whick testinmony it
ig claimed esteblishes & different otate of fucts with re-

1gtion %o the status of this sixteen ixches of water then is

cot out in the decision.

: Wo.have very carefully rerocad the entire testimony
| o‘ ve, Hinkle, end while it is true thet whon recalled to the

| witness stend ne mede some ctatements which tend to refute

other statemeﬁts made by him, still reading his testimony, 33 &

whole we think it is clear thet it cstablishes the propozition

ime the Board of Diyectors of North Tork Ditch

that at tke %
sixteen inches of.

Company by rasolution gttempted o convey

water 1o thesé spplicents or thelr predecossors, -all of the

.)
§ O



werter of this diteh company, ineluding this sixtesn inches,
wes being used end psid for at‘regular rates, snd that the
sixteor inches of watér taken by these applicants or thelr
predecossors under seid resolution did deplete the supply of
those who had been using water from this diteh systen.
Applicants contond that dheore was & surplus of
water not belng used, and that these sixteen inches of
water were legally granted to suplicants ox their predeccs-
sors and immediately snd continuwously theroaftor put to a
bonoficianl use and that this does not bring this water within

the rule laid dowm in the case of Leavitt v. Lassen Irrigation

Cormrany, 157 Cel. 62. As spplicants put it ™ML it be con}

ceded that 23 the evidenco clearly shows, thore was an‘abund&nce
of wetor for =ll desiring to use at the time the right was
given %40 Buchanan, thon his right becsme fixed snd vested and
camnot be divested or disturbed by circumstances arising sub-
sequently. It appoarc in cvidence that sinco that time the
demanéd for weter nas increased dut stlll that there is an
gbundant supply for all within tho territory sought to be
covered. This circumstence aslond, in the absence of eny
direct testimony, clearly shows that tho right of the public
was in pno menner adversely affected when the grant to Buchaﬁan
was made.”

This contention Ligrores the rule laid down ir said

ase of Leavitt v. Lassen Irrigetion Company, which 1n effect

is thet where water i appropristed for ssle ox rentel to the
public trere cannot bo carved out of this public uwge a private
Uso. Mhere is no question here but that the company appro-
priated water for sale, rextal and distridbution to the pudlie,

and the sixteon inches of water in guestion was included within
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the amount thus appro?riated. " Applicants do not claim
that Buchenean, or gn;?bf'their prodecossors, ever made
an epprovristion of these sixteen incnos of water, and
the only effoct of chowing that at the time those sixteen
inchos of waier were teken out of general use there was &
surplus of water over and ebove that which was needed for
this genersl use, would be to show thet all of the water
appropriated by the compeny was not being vut to & bene-
ficial use amd it might ve that the company thereby would
lose its right to this surplus, but this womld not inure
+o the benefit of Buchanan and the predecessors of spplicent
unless they appropristed this surplus for thelr own use..
As an sdditionel reascn fox denying this applica-
tion for rehearing, attention is called to tho fact that it
was Tiled fourteon days after the effective date of the
oxder herein.

We recommend thet this application. for rehesring

be denicd. . ,

Application having beexn msde for & rekhearing
in the gbove entitled matter, end it eppearing to the
Cormicscion for the reasons set out in the foregoing opinion

that sald applicgtion should be denied,




IT IS HXREEY ORIERED by the Rallroad Commission
of the State of Celifornia that the spnlication For re-

hearing herein be and the same is hereby denied.

Dated at San Trancisco, Celifornia, this 8th day
of oy, 1916.

Commiasionors.



